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THE JUDICIAL TENURE ACT

WEDNESDAY, SEPTEMBER 14, 1977

U.S. Senate,
Subcommittee on Improvements in

Judicial Machinery of the
Committee on the Judiciary,

Washington., D.C.

The subcommittee met, pursuant to notice, at 9 :07 a.m., in room 2228,
Dirksen Senate Office Building, Senator Dennis DeConcini (chairman
of the subcommittee) presiding.

Staff present: Romano Romani, staff director; Robert E. Feidler,
counsel

;
Michael J. Altier, deputy counsel

; Kathryn M. Coulter, chief

clerk; and Brian Clymer, staff member.
Senator DeConcini. The Subcommittee on Improvements in Judi-

cial Machinery will come to order.

Today we will hold a hearing on the proposed Judicial Tenure Act.
The bill, S. 1423, is before the subcommittee for consideration.

S. 1423 was introduced by Senator Nunn of Georgia and provides
a means for the removal or censure as well as authorizes the involun-

tary retirement of Federal judges.
The theory of this legislation is to give meaning to the provision in

article III of the U.S. Constitution that says, "judges, both of the Su-

preme Court and inferior courts, shall hold their offices during good
behavior.-'

The bill establishes a Council on Judicial Tenure, consisting of one
member from each of the circuits, elected by the circuit and district

judges of each circuit at a judicial conference of each circuit, together
with one member elected by all the judges of the three special courts—
the Court of Claims, the Court of Customs and Patent Appeals, and
the Customs Court.

This body would be authorized to receive complaints and, if frivol-

ous or outside the scope of the act, to dismiss them. If the complaint
is not initially dismissed, the Council will refer the complaint to the
circuit judicial council of the appropriate circuit, to the Chief Justice
of the Supreme Court or a chief judge of one of the three special
courts. At the local level, an inquiry will be made into the allegations
and a written report will be prepared and forwarded to the Council
on Judicial Tenure.

Upon receipt of the report, the Council on Judicial Tenure will

further investigate the matter and if a sufficient basis exists to war-
rant a hearing, the Council or its representatives would appear be-
fore the Court on Judicial Discipline as an advocate for any recom-
mendation of the Council.

(1)



The Court on Judicial Discipline, that is the Judicial Conference
of the United States or a panel thereof, would have full powers of a

court of the United States. The court has the power to temporarily
suspend the accused justice or judg'e from exercising judicial powers
during the pendency of the inquiry. Possible dispositions of cases

brought before the Court on Judicial Discipline could result in an
order of removal, censure, involuntary retirement or dismissal.

Upon petition, the Supreme Court shall review an order of the

Court on Judicial Discipline. However, in the case of a petition filed

by a Supreme Court Justice, the Supreme Court is automatically dis-

qualified and such appeal shall be heard by the Temporary Court of

Disciplinary RevicAv.

Since the introduction of this bill, the subcommittee has been focus-

ing on the several key aspects of the bill. It is my hope that this morn-

ing's hearing will emphasize these and result in the approval of a bill

which will be a working and acceptable alternative to the cumbersome
and seldom used impeachment process.
The witnesses today will include Senator Sam Nunn of Georgia, and

former Senators Joseph D. Tydings and Eoman L. Hruska, each of

whom have been active in this important area of judicial reform.
We will also be receiving testimony from the Attorney General of

the United States, Judge Griffui B. Bell
;
and Mr. John A Sutro and

Mr. J. Michael McWilliams in their capacity as representatives of the

American Bar Association's Standing Committee on Judicial Selec-

tion, Tenure, and Compensation. It is my understanding that Cali-

fornia has had a working judicial removal connnission for several

years. I hope, if time allows, that Mr. Sutro will be able to provide
us with a brief synopsis of the operation of the California system. Our
final witness will be Prof. John MacKenzie of the New York Univer-

sity Law School.
I might add that the American Bar Association, the American Judi-

cature Society, and the Judicial Conference of the United States have
each endorsed this concept in principle. I also endorse this concept and

hope that today's hearing will promote discussion which will allow
us to move forward on this important subject.

I Avelcome you, gentlemen, and I appreciate your being here today.
Before we begin testimony, I would ask that the 1)ill and the proposal
which has been developed by statf and distributed to each of the wit-
nesses be included at this point in the record.

[Material follows :]



95th CONGKESS
IsT Session S. 1423

IN THE SENATE OF THE UNITED STATES

Apkil 29 (legislative day, April 28), 1977

Mr. NuNN (for himself and Mr. Allen, Mr. Bartlett, Mr. Burdick, Mr.

Chiles, Mr. DeConcini, Mr. Garn, Mr. Goldwater, Mr. Helms, Mr.

Morgan, Mr. Talmadge, and Mr. Zorinsky) introduced the following bill;

which was read twice and referred to the Committee on the Judiciary

A BILL
To establish a Council on Judicial Tenure in the judicial branch

of the Government, to establish a procedure in addition to im-

peachment for the retirement of disabled Justices and judges

of the United States, and the removal of Justices and judges

whose conduct is or has been inconsistent with the good be-

havior required by article III, section 1 of the Constitution.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That, this Act may be cited as the "Judicial Tenure Act".

4 PROCEDURES FOR REMOVAL AND INVOLUNTARY

5 RETIREMENT

6 Sec. 2. (a) Chapter 17 of title 28, United States Code,

7 is amended by adding at the end thereof the following new

8 sections :



1 "§377. Council on Judicial Tenure; establishment

2
"
(a) There is established hi the judicial branch of Gov-

3 ernment a Council on Judicial Tenure to further the honest,

4 impartial, and efficient administration of justice in the courts

5 of the United States in accordance with the duties imposed

6 upon it by law. The Council is authorized to appoint and fix

7 the compensation of an executive director and such other

8 employees as may be necessary to carry out its duties under

9 this Act.

10 The compensation of the executive director and other

11 employees shall not exceed the compensation prescribed by

12 law for level V of the Executive Schedule.

13 "(b) The Council shall be composed of one member

14 from each circuit, one member selected by tlie judges of

15 the Court of Claims, the Com"t of Customs and Patent

16 Appeals, and the Customs Court. Each member shall be

17 a judge who is in regular active service. The member from

18 each circuit shall be elected by the circuit and district judges

19 of each circuit at a judicial conference of each circuit held

20 pursuant to section 333 of this title. The one member repre-

21 senting the Court of Claims, Court of Customs and Patent

22 Appeals, and Customs Court shall be elected by all the

23 judges of those courts. A judge who is a member of the

24 Judicial Conference of the United States may not serve

25 simultaneously as a member of the Council on Judicial
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1 Tenure. The members of the Council shall elect one of the

2 members as Chairman of the Council.

3 "(c) (1) The term of each member of the Council

4 shall be three years and a member elected to fill a vacancy

5 shall commence a new three-year term. A judge may serve

6 on the Council for not more than two full terms.

7 "(2) The term of a member of the Council shall be-

8 come vacant automatically when such member (A) re-

9 signs, retires, or is permanently separated from regular

10 active service as a judicial officer, (B) becomes a member

11 of the Judicial Conference of the United States, or (C)

12 becomes a Justice of the United States.

13 "(d) Performance of duties as a member of the Coun-

14 oil shall constitute the transaction of official business within

15 the meaning of section 456 of this title.

16 "§ 378. Complaint concerning conduct of justice or judges;

17 filing and processing

18
"
(a) Any person may make a complaint concerning the

19 conduct of a Justice or judge of the United States which

20 may be a ground for discipline as authorized in section

21 382, or requesting the involuntary retirement of a Justice

22 or judge under section 372b of this title. The complaint shall

23 be in writing and filed with the Executive Director of the

24 Council on Judicial Tenure or with the Judicial Council of the

25 judicial circuit within which is located a circuit or district
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1 judge's official duty station, A complaint concerning the

2 conduct of a Justice of the United States, a judge of the

3 Court of Claims, the Court of Customs and Patent Appeals,

4 or the Customs Court must be filed with the Executive

5 Director. If the complaint is filed with the Judicial Council

6 of a circuit, a copy shall be transmitted to the Executive

7 Director of the Council on Judicial Tenure, who shall main-

8 tain a central file of all complaints filed under this Act. The

9 Executive Director shall make an annual report to the Con-

10 gress sho'wdng the number of complaints and the action

11 taken on each complaint. In so reporting, the confidentiality

12 prescribed by section 381 of this title shall be obsers^ed:

13 Provided, however, That a committee of the Congress may

14 require identification in an executive session of the committee

15 of the Justice or judge against whom a complaint has been

16 fiJed.

17 "(b) Any complaint filed with the executive director

18 which, after preliminary inquiry, is found to be frivolous, out-

19 side the scope of this Act or outside the jurisdiction of the

20 Council on Judictial Tenure, shall be dismissed by written

21 order of the Council on Judicial Tenure and the complainant

22 shall be notified of the action taken and the reason for dis-

23 missasl. Any other complaint filed initially with the Executive

24 Director of the Council on Judicial Tenure shall l)e transmit-

25 ted to the Judicial Comicil of the appropriate circuit, to the
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1 chief judge of the appropriate court or to the Chief Justice

2 of the United State Supreme Oourt, as the case may be.

3 Within ninety days after such transmittal, or vd'thin ninety

4 days after fihng of a complaint with the Judicial Council,

5 the Judicial Council, the chief judge, or the Chief Justice

6 shall cause an inquiry to he made into the allegation (s )
of

7 the complaint and shall make a written report to the Council

8 on Judicial Tenure.

9
"

(c) After receiving the report specified in subsection

10 (b) it shall be the duty of the Council on Judicial Tenure to

11 make further investigation into each written complaint,

12 except those dismissed under the first sentence of subsection

13 (b) ,
and to determine whether the grounds specified in sec-

14 tion 382 of this title for removal of a Justice or judge from

15 office or censure or, in section 372 (b) of this title for in-

16 voluntary retirement of a Justice or judge, exist. If, after the

17 investigation by the Council on Judicial Tenure, any such

18 complaint is found to be frivolous, unwarranted, or insufficient

19 in law or fact, the Coimcil may dismiss such complaint.

20 *'(d) (1) In carrying out its investigation under this

21 section the Chainnan of the Council may appoint a panel,

22 consisting of five members of the Council, as may be neces-

23 sary in order that each complaint not dismissed under sub-

24 section (b) may be considered by such a panel. For the pur-

25 pose of the transaction of any business a quorum of any panel
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6

1 appointed under paragraph (1) shall be three members. A

2 panel shall aot upon the concurrence of any three of its

3 members.

4
"
C^) The concurrence of seven members is required to

5 efifect a recommendation of the Council on Judicial Tenure

6 to the Court on Judicial Discipline thait a sufficient basis in

7 law and fa^t exists to wan-ant a hearing in the Court on

8 Judicial Discipline for the removal, censure, or involuntary

9 retirement" of a Justice or judge.

10 "Whenever the Council orders an investigation with

11 respect to the removal or censure under section 382 or retire-

12
"

ment under section 372 (b) of any Justice or judge, it shall

13 pi'ovide not less than ten days notice to such Justice or judge

14 of the" commencement of the investigation. Any Justice or

15" judge who is the subject of such' an investigation has the

16 right to make or submit a statement in his own behalf.

17
"

(f) If the Council detemiines that a sufficient basis in

18 law aiid fact exists to warrant a hearing in the Court on

19 Judicial Discipline for the removal, censure or mvoluntary

20 retirement of a Justice or judge, it shall make and file a writ-

21 ten report with the Court on Judicial Discipline setting forth

22 the written complaint made against the Justice or judge and

23 a summary of the factual conclusions which its investigation

24 has disclosed. Such report shall be made not later than ninety

25 -days after the conclusion of any investigation conducted pur-
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1 suant to this section. Such report shall he entered on the

2 records of the Council on Judicial Tenure and shall he trans-

3 mitted, together with any recommendation thereon, directly

4 to the Court on Judicial Discipline, to the Justice or judge

5 under inquiry, and the complainant.

6 "§379. Court on Judicial Discipline; Duties of the Judicial

7 Conference relating to proceedings with respect

g to removal, censure, and involuntary retirement

9 "(a) (1) It shall be the duty of the Judicial Confer-

10 ence of the United States to elect, at its annual meeting,

11 one member of the Conference to he the presiding officer

12 on any matter concerning the removal, censure, or invol-

13 untary retirement of a Justice or judge of the United

14 States. The Chief Justice shall not participate in any activity

15 or action, including the election of a presiding officer, by the

16 Conference concerning the removal, censure, or invohm-

17 tary retirement of any Justice or judge of the United States.

18 "(2) The Conference, or, with the concurrence of a

19 majority of its members, a panel of nine member judges,

20 appointed by the presiding officer elected under paragraph

21 (1) (one of whom shall be the presiding officer elected

22 under paragraph (
1

) ) ,
shall sit as a Court on Judicial

23 Discipline to hear any cause relating to the removal, censure,

24 or involuntary retirement of a Justice or judge of the

25 United States.
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1 "When so sitting, the Conference or panel shall be

2 known as the Court on Judicial Discipline and shall be a

3 court of the United States within the meaning of section 451

4 of this title and may exercise all appropriate judicial powers

5 incident or necessary to the jurisdiction conferred by this Act.

6 Upon receipt of a report from the Council on Judicial Tenure

7 pursuant to section 378 relating to the removal, censure, or

8 involuntary retirement of a Justice or judge, the presiding

9 officer shall convene the Court on Judicial Discipline to hear

10 and determine the written complaint made against the

11 Justice or judge.

12
"
(b) The Council on Judicial Tenure, or representatives

13 of the Council, shall appear and ofTer evidence in support of

14 the written complaint and the report of the Council. Any

15 Justice or judge whose conduct is the subject of any such

16 inquiry shall be given adequate notice of any hearing, shall

17 be admitted to any such hearing, may be represented by

18 counsel, offer evidence in his own behalf, and confront and

19 cross-examine any witness against him.

20
"

(c) During the pendency of any proceeding under this

21 Act the Court on Judicial Discipline may order any Justice

22 or judge of the United States who is the subject of such

23 inquiry to cease the exercise of any judicial powers or pre-

24 rogatives pending disposition of the inquiry. Such an order

25 shall be issued over the signature of the presiding officer.
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1 During the period of suspension the Justice or judge shall

2 continue to receive the salary of his office. Upon issuing such

3 an order the Court on Judicial Discipline shall, after consul-

4 tation with that authority within the court .of the Justice or

5 judge affected by such order who is responsible for the as-

6 signing of business to Justices or judges, formulate such

7 orders regarding the business pending before such Justice

8 or judge as it may deem appropriate.

9 ''(d) The Court on Judicial Discipline shall have the

10 power in all cases brought before it, by majority vote of the

11 court or panel thereof—

12 "(1) to order the censm'e of any Justice or judge

13 whose conduct is found to be inconsistent with the good

14 behavior requu'ed by the Constitution;

15 "(2) to order the removal from office of any such

16 Justice or judge whose conduct is foimd to be inconsistent

17 with the good behavior required by the Constitution ;

18 "(3) to order the Involimtary retirement of any

19 Justice or judge in accordance with section 372 (b) of

20 this title
;
or

21
"
(4) to dismiss any such case.

22 All orders of the Court on Judicial Discipline shall be in writ-

23 ing and any Justice or judge affected by any such order shall

24 be so notified in writing.

25 *"
(e) No person except the Justice or judge who is the
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1 subject of an inquiry under this chapter shall be excused from

2 complying with an order of the Court on Judicial Discipline

3 compelling the person to testify or produce evidence on the

4 gi'ound that the testimony or evidence produced may tend to

5 incriminate such person. The testimony given or evidence

6 produced in compliance with the order, and any information

7 directly or indirectly derived from the testimony or evidence,

8 may not be used against the person in a criminal prosecution,

9 except that such person shall not be exempt from prosecution

10 and punishment for perjury committed while so testifying.

11 "(f)(1) The Court on Judicial Discipline shall stay any

12 order of removal, censure, or involuntary retirement of any

13 Justice or judge pending appeal of the case to the Supreme

14 Court. Upon affirmance by the Supreme Court of the order of

15 the Court on Judicial Discipline directing removal, censure,

16 or involuntar}' retirement of a Justice or judge or upon the

17 expiration of the time for seeking review of any such order

18 without the filing of an appeal, the order of the Court on

19 Judicial Discipline shall become final and the Justice or judge

20 shall be censured, involuntarily retired, or removed from

21 office according to the order of the Court on Judicial Disci-

22 pline.

23 "(2) In any case in which a Justice or judge is re-

24 moved or involuntarily retired under this chapter, the Court

25 on Judicial Discipline shall certify, at the time its order
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1 becomes final, to the President that a vacancy exists in the

2 office from which the Justice or judge has been removed or

3 involuntarily retired. The President shall appoint, by* and

4 with the advice and consent of the Senate, a successor to fill

5 any vacancy caused by the removal of a Justice or judge

6 under this section.

7 "(g) The Court on Judicial Discipline shall notify the

8 complainant and any Justice or judge of its determination

9 that the conduct or fitness of such Justice or judge does not

10 warrant removal, censure, or involuntary retirement.

11 "(h) The Conference is authorized to employ such per-

12 manent staff assistance as may be necessary to carry out its

13 duties under this chapter. The Conference may employ on a

14 temporary basis such other personnel as may be necessary to

15 carry out its duties under this chapter in any particular case.

16 The Conference may arrange for and compensate medical

17 and other experts and reporters, and arrange for the attend-

18 ance of witnesses including witnesses not subject to subpena.

19 "§ 380. Disqualification of judges

20
"
(a) A judge who is a member of the Council on

21 Judicial Tenure or the Judicial Conference of the United

22 States sitting as the Court on Judicial Discipline shall not

23 sit in any proceeding of either such body when it inquires

24 into his own conduct fitness, or claim. No judge of the same

25 court or circuit as the judge whose conduct, fitness, or claim

98-365 O - 77 - 2
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1 is the subject of any inquiry by the Council or of any hear-

2 ing by the Court on Judicial Discipline shall sit in such

3 inquiry or hearing.

4 "§ 381. Confidentiality of proceedings

5 All matters filed with and all testimony or evidence

6 given before the Council on Judicial Tenure in connection

7 v^ath the removal or censure of a Justice or judge under sec-

8 tion 378 of this title or the invohmtary retirement of a Jus-

9 tice or judge under section 372 (b) of this title shall be con-

10 fidential. Unless otherwise authorized by the Justice or judge

11 whose conduct, fitness, or claim is the subject of such a pro-

12 ceeding under this chapter, or otherwise authorized by this

13 section, all such masters shall remam confidental, except that

I'l the commencement of a hearing before the Court on Judicial

l**^
Disciphne, under section 379 of this title, shall render public

16 the contents of the written complaint and all proceedings be-

17 fore the court to the extent that they are required for the

18
disposition of the claim and for the conduct of any subse-

19 quent proceedings.".

20 "§ 382. Removal of judges

21 (a) A Justice or judge of the United States may be

22 removed from office or censured in accordance with the pro-

23 cedures established in this Act upon a finding by the Court

24 on Judicial Discipline that the conduct of such Justice or
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1 judge is or has been inconsistent with the good behavior re-

2 quired by article III, section 1, 'of the Constitution.

3 (h) CDnduct which shall be deemed to be inconsistent

4 with good behavior includes, but is not hmited to, wilful

5 misconduct in oflSce, wUful and persistent failure to perform

6 duties of the office, habitual intemperance, or other conduct

7 prejudicial to the administration of justice that brings the

8 judicial office into disrepute.

9 (b) The analysis of chapter 17 of title 28, United States

10 Code, is amended by adding at the end thereof the following

11 new items :

"Sec.

"377. Council on Judicial Tenure
;
establishment.

"378. Complaint Concerning Conduct of Justice or Judge; filing and

processing.

"379. Court on Judicial Discipline; Duties of the Judicial Conference

relating to proceedings with respect to removal, censure, and

involuntary retirement.

"380. Disqualification of judges.

"381. Confidentiality of proceedings.

"382. Kemoval of judges.

12 INVOLUNTAEY KETIEEMENT

13 Sec. 3. Section 372 (b) of title 28 United States Code

14 is amended to read as follows :

15 "(b) Whenever any Justice or judge of the United

16 States appointed to hold office during good behavior who is

17 eligible to retire under this section does not do so and a

18 majority of the Court on Judicial Disciplme finds, subject to

19 the requirements of sections 378 and 379 of this title, that
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1 such Justice or judge is unable to discharge efficiently one or

2 more of the critical duties of his office by reason of a per-

3 manent mental or physical disability, the Court on Judicial

4 Discipline shall certify the disability of such Justice or judge

5 from active service. Any Justice or judge who is involun-

6 tarily retired shall be entitled to salary as specified in sub-

7 section (a) of this section. Habitual iutemperance that seri-

8 ously interferes with the performance of any one of the

9 critical duties of a Justice or judge may constitute a per-

10 manent disability for the purposes of this subsection pro-

11 vided the Justice or judge ha? served more than seven years

12 in judicial office. Such Justice or judge shall then be involtm-

13 taiily retired from regular active service and the Court on

14 Judicial Discipline shall send notice of its action to the

15 President. The President shall, by and with the advice and

16 consent of the Senate, appoint a successor to any Justice or

17 judge retired involuntarily under the provision of subsection

18 (b) of this section. Whenever such successor shall have

19 been appointed, the vacancy subsequently caused by the

20 death or resignation of the Justice or judge involuntarily

21 retired shall not be filled."

22 SUPBZirE COUBT REVIEW

23 Sec. 4. (a) Chapter 81 of title 28, United States Code,

24 is amended by adding at the end thereof the following new

25 section :
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1 §1259. Court on Judicial Discipline; appeal of order

2
"

(a) Upon the petition of the aggrieved Justice or judge

3 the Supreme Court shall review the order of the Court on

4 Judicial Discipline pursuant to chapter 17 of this title, that

5 such Justice or judge be censured, involuntarily retired, or

G removed from oflBce for conduct inconsistent with the good be-

7 havior required by article III of the Constitution : Provided,

8 however, That if the petition for review is filed by a Justice

9 of the Supreme Court, all Justices of the Supreme Court shall

10 be automatically disqualified in said matter and the appeal

11 shall be heard and determined by the court specified in sub-

12 section (b) of this section. Eeview under this section shall

13 not be had unless such petition is filed within ten days after

14 written notice of the order of the Court on Judicial Discipline

15 is received hy such Justice or judge.".

16 "(b) There is hereby created a Court of the United

17 States to be known as the Temporary Court of Disciplinary

18 Eeview, which shall consist of seven judges to be designated

19 and assigned by the presiding officer of the Court on Judicial

20 Discipline from judges of the Circuit Courts of Appeals,

21 which designation and assignment shall be made within ten

22 days after the filing in the Supreme Court of a petition by a

23 Justice of the Supreme Court for review of an order of the

24 Court on Judicial Discipline. The designating and assigning

25 oflBc^r shall designate one of such judges as chief judge of the
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1 court and may from time to time designate additional judges

2 for such court and revoke previous designations. No judge

3 who is serving on the Council of Judicial Tenure or who is a

4 member of the Judicial Conference of the United States may

5 be designated or assigned to serve on the Temporary Court of

6 Disciplinaiy Review.

7 (2) The Temporary Court of Disciplinary Review shall

8 have exclusive jurisdiction of any appeal taken to review an

9 order of the Court on Judicial Discipline ordering the cen-

10 sure, involuntiiry retirement or removal of a Justice of the

11 Supreme Court and while exercising such jurisdiction shall

12 possess all powers exercisable by the Supreme Court of the

13 United States pursuant to subsection (a) of this section."."

14 (b) The analysis of such chapter is amended by adding

15 at the end thereof the following new item :

"1259. Court on Judicial Discipline ; appeal of order.".

16 ASSIGNMENT OP KETIEED JUDGE

17 Sec. 5. (a) Section 294 (a) of title 28, United States

18 Code, is amended by striking out "retired" and by inserting

19 immediately after "Court" the following: "who has volun-

20 tarily retired".

21 (b) Section 294(c) of title 28, United States Code, is

22 amended by inserting in the first sentence, after the word

23 "Any", the word "voluntarily".
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1 MISCELLANEOUS

2 Sec. 6. Section 604 of title 28, United States Code, is

3 amended by adding at the end thereof the following new

4 subsection :

5 "(f) The Director shall provide facilities and pay neces-

6 sary expenses incurred by the Couii; on Judicial Discipline,

7 the Temporary Court of Disciplinary Eeview and the Coun-

8 cll on Judicial Tenure under chapter 17 of this title includ-

9 ing mileage allowance and witness fees at the same rate as

10 provided in section 1821 of this title.".

11 Sec. 7. Section 569 (b) of title 28, United States Code,

12 is amended mimediately after "Canal Zone" by mserting

13 "and of the Court on Judicial Discipline and the Council

14 on Judicial Tenure under chapter 17 of this title".

15 "Sec. 8. (a) Withm one hundred and eighty days after

16 the date of enactment of this Act, the judges of each circuit,

17 and the judges of the Court of Claims, the Court of Customs

18 and Patent Appeals, and the Customs Court shall elect

19 the members to serve on the Council on Judicial Tenure

20 in accordance with section 377(b) of title 28, United

21 States Code (as added by section 2 (a) of this Act) .

22 (b) Within one year after the date of enactment of

23 this Act, the Council on Judicial Tenure and the Court on

24 Judicial Discipline shall each promulgate rules for the con-
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1 duct of its activities, which rules shall be matters of pul)lic

2 record, and shall be effective upon pronuilgation.

3 AUTHOEIZATION OF APPROPRIATIONS

4 Sec. 9. There are authorized to be appropriated such

5 sums as may be necessary to carry out the provisions of

6 this Act.
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Staff Draft

A BILL To establish a procedure in addition to impeachment for the retirement of disabled
members of the Judiciary of the United States and the removal of those whose conduct
Is or has been inconsistent with the good behavior required by Article III, section 1

of the Constitution and for other purposes

Be it enacted by the Senate and House of Representatives of the United States

of America in Congress Assembled, That this Act may be cited as the "Judicial
Tenure Act".

PROCEDURES FOR CENSURE, REMOVAL AND INVOLUNTARY RETIREMENT

Seo. 2(a) Chapter 17 of title 28, United States Code, is amended by adding
at the end thereof the following new sections :

"§ 377.

Judicial Conduct and Disability Commission
;
establishment and duties.

"(a) There is established in the judicial branch of the Government a body
which shall be known as the Judicial Conduct and Disability Commission. The
Commission's mandate shall be to further the honest, impartial and efficient

administration of justice in the courts of the United States in accordance with
the duties imposed upon it by law. The Judicial Conference of the United States
is authorized to appoint and fix the compensation of the staff of the Commission.

"(b) The Commission shall be composed of nine members, eight of whom shall

be chosen by the Judicial Conference of the United States from its membership
with the ninth member being chosen by the Supreme Court of the United States
from its membership. Tlie member from the Supreme Court shall serve as the

presiding officer of the Commission. The Chief Justice shall neither take part in

the selection of the members of the Commission from the Judicial Conference
nor may be appointed as the member of the the Commission from the Confer-
ence. The Chief Justice can be selected as a member of the Commission from the

Supreme Court.

"(c)(1) The term of each member of the Commission shall be three years;
however, the term of any member which expires during the pendency of an in-

quiry before the Commission shall automatically be extended until the inquiry is

concluded and the term of a new member shall commence at that time. A member
selected to fill a vacancy shall commence a new three year term. A judge or

justice may serve on the Commission any number of terms but may not serve
consecutive terms.

"(2) The term of a member of the Commission shall become vacant auto-

matically when such member resigns, retires or is permanently separated from
regular active service as a judicial officer.

"(d) Performance of duties as a member of the Commission shall constitute

the transaction of official business within the meaning of section 456 of this title.

"§ 378. Panels; Selection and Receipt of Complaints.

"(a) The Supreme Court, the judicial council of all circuits, the Court of

Claims, the Court of Customs and Patent Appeals, and the Customs Court shall

each elect from their respective memberships a panel of judges to receive,

process and resolve complaints against members of their respective courts or

circuits. The Chief Justice of the Supreme Court and the Chief Judge of each
circuit or court shall sit as presiding officer of the panel except when he is

the subject of the complaint, in which case he shall not sit on the panel during
consideration of the complaint against him and the next most senior member of

the court or circuit shall sit as presiding oflficer of the panel.

"(b) Upon receipt of a complaint the panel shall convene and conduct its

proceedings in accordance with the rules for conduct for such proceedings pur-
suant to section 7(b) of this Act and other i)rovisions of this title.

"§ 379. Complaint concerning conduct of justice or judges ; filing and processing.

"(a) Any person may file a complaint concerning the conduct of a justice or

judge of the United States which may be a ground for discipline as authorized
in section 383. or requesting the involuntary retirement of a justice or judge
under section 372(c) of this title. The complaint shall be in writing and filed

with the Commission. A complaint filed with the Commission shall be trans-

mitted within five working days to the presiding officer of the panel of the
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circuit in which the judge against whom the complaint was filed sits, or the

chief judge of the Court of Claims, the Court of Customs and Patent Appeals, the

Customs Court or the Chief .Justice of the Supreme Court. The Commission
shall prepare an annual report to the Congress showing the number of complaints
and the action taken on each complaint. In so reporting, the confidentiality pre-

scribed in section 382 of this title shall be observed.

"(b) Any complaint received by a panel of a circuit, the Supreme Court, the

Court of Claims, the Court of Customs and Patent Appeals, or the Customs
Court, which, after preliminary inquiry, such panel flnd.s frivolous, unwarranted
or outside the scope of this Act shall be dismissed by written order of the panel
and the complainant shall be notified of the action taken and the reason for

dismissal. Whenever the panel determines that there is probable cause to make
further investigation with respect to the removal or censure under section 383

or retirement under section 372(c) of any justice or judge is necessary, it shall

notify such justice or judge of the commencement of the investigation and give
such justice or judge notice and opportunity for a hearing. Such notice shall be

given not less than fifteen (15) days before such hearing is held. At any hearing

by the panel regarding the conduct or condition of a justice or judge, that

justice or judge has the right to make or submit a statement in his own behalf,

may be represented by counsel, offer evidence on his own behalf, and confront and
cross-examine any witness, and have the right to compulsory process to obtain

witnesses. Not later than sixty (60) days after the end of hearings under this

section with regard to the conduct or condition of a justice or judge, the panel
shall make findings of fact and a determination as to such conduct or condition.

Notwithstanding any other provision of this subsection, the panel shall have no

longer than one hundred and twenty (120) days from receipt of the complaint
to make its findings and determination, unless the panel in the interests of

justice finds it necessary to extend the final time for disposition of a complaint.

"(c) The panel may solicit the assistance of the staff of the Commission or

any other personnel necessary to assist it in resolving a complaint.
"(d) The panel shall keep a record of each hearing and make a copy of such

record available to the justice or judge who was the subject of the hearing at

the expense of the panel.
"(e) Following the commencement of an investigation under subsection (b),

the panel may order the subject or any such inquiry to cease the exercise of any
judicial powers or prerogatives pending disposition of the inquiry. Such an order

shall be issued over the signature of the presidii.g officer. During the period of

suspension the justice or judge shall continue to receive the salary of his office.

Such an order shall include specifics as to business pending before such justice
or judge as the panel may deem appropriate.

"(f) Any panel shall have the power in all cases brought before it, by major-
ity vote thereof—

"(1) to order the censure of any justice or judge whose conduct is found to

be inconsistent with the good behavior required by the Constitution ;

"(2) to order the removal from office of any such justice or judge whose con-

duce is found to be inconsistent with the good behavior required by the Consti-

tution ;

"(3) to order the involuntary retirement of any justice or judge in accordance
with section 372(c) of this title; or

"(4) to dismiss any such case.

All order.s shall be in writing and any justice or judge affected by any such
order shall be so notified in wTiting.

"(g) The decision of a panel may be appealed by the subject justice or judge
to the Commis.sion within ten (10) days of the rendering of a determination by
the panel. The panel shall stay any order of removal, censure or involuntary
retirement of any justice or judge iiending appeal of the case to the Commission.

"§ 380. Procedure before the Commission.

"(a) Upon receipt of an appeal from a panel the Commission shall convene
and conduct its proceedings in accordance with the rules for conduct for such

proceedings as promulgated pursuant to section 7(b) of this Act and other

provisions of this title.

"(b) The Commission shall keep a record of its proceedings and make such
record available to the justice or judge who requested the appeal at the expense
of the Commission.
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"(c) The Commission shall affirm, modify, or reverse any decision of a panel.

Upon affirmance by the Commission of the order of the panel directing removal,

censure or involuntary retirement of a judge or uix)n the expiration of the

time for seeking review of any such order without the filing of an appeal, the

order of the panel shall be final.

"(d) In anv case in which a justice or judge is removed or involuntarily

retired under this chapter, the Chief Justice of the Supreme Court shall certify

to the President that a vacancy exists in the office from which the justice or

judge has been removed or involuntarily retired. The President shall appoint,

by and with the advice and consent of the Senate, a successor to fill any vacancy
caused bv the removal of a judge under this section.

"(e) The Commission shall have sixty (60) days from notice of appeal to

render a decision.

"(f) The Commission shall notify the complainant and any justice or judge
of its determination that the conduct or fitness of such justice or judge does not

warrant removal, censure or involuntary retirement.

"§ 381. Disqualification of judges.

"A judge who is a member of the panel shall not sit in any proceeding of such

body when it inquires into his own conduct, fitness, or claim. In no case shall

a member of a panel from which an appeal is pending before the Commission
be a member of the Commission.

"§ 382. Confidentially of proceedings.

"All matters filed with and all testimony or evidence given before a panel or

the Commission in connection with the removal or censure of a justice or judge
under section 383 of this title or the involuntary retirement of a justice or judge
under section 372(c) of this title shall be made public at the discretion of the

panel or the Commission.

"§ S83. Good behavior standard.

"Conduct which shall be deemed to be inconsistent with good behavior in-

cludes, but is not limited to, wilful misconduct in office, wilful and persistent
failure to perform duties of the office, habitual intemperance, or other conduct

prejudicial to the administration of justice that brings the judicial office into

disrepute.

"§ 384. Immunity.
"No person except the justice or judge who is the subject of an inquiry under

this chapter shall be excused from complying with an order of the panel com-

pelling the person to testify or produce evidence on the ground that the testimony
or evidence produced may tend to incriminate such i>erson. The testimony given
or evidence produced in compliance with the order, and any information directly

or indirectly derived from the testimony or evidence, may not be used against
the person in a criminal prosecution, except that such person shall not be exempt
from prosecution and punishment for perjury committed while so testifying.

Any panel and the Commission shall consult with the Department of Justice

prior to requiring a person to testify or give evidence.

"(b) The analysis of chapter 17 of title 28, United States Code, is amended,
by adding at the end thereof the following new items :

"Sec.

"377. Judicial Conduct and Disability Commission ; establishment and duties.

"378 Panels selection and receipt of complaints.
"379. Complaint concerning conduct of justice or judges ; filing and processing.
"380. Procedure before the Commission.
"381. Disqualification of judges.
"382. Confidentiality of proceedings.
"383. Good behavior standard.
"384. Immunity.

INVOLUNTARY RETIREMENT

Sec. 3. Section 372 of title 28, United States Code, is amended by adding at

the end thereof :

"(c) Whenever any justice or judge of the United States appointed to hold

office during good behavior who is eligible to retire under this section does

not do so and a majority of the Commission finds, that such justice or judge is
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unable to di.scharg:e efficiently one or more of the critical duties of his office by
reason of a permanent mental or physical disal)ility. the Commission shall cer-

tify the disability of such justice or judge from active service. Any justice or

judge who is involuntarily retired shall be entitled to salary as specified in

subsection (a) of this section. Habitual intemperance that seriously interferes

with the performance of any one of the critical duties of a justice or judge may
constitute a permanent disability for the purix)ses of this subsection provided the

justice or judge has served more than seven years in judicial office. Such justice

or judge shall then be involuntarily retired from regular active service and tlie

Commission shall send notice of its action to the President. The President shall,

by and with the advice and consent of the Senate, appoint a successor to any

justice or judge retired involuntarily under the provision of subsection (c) of

this section. Whenever such successor shall have been apr>ointed. the vacancy

subsequently caused by the death or resignation of the justice or judge involun-

tarily retired shall not be filled."

ASSIGNMENT OF RETIRED JUDGE

Sec. 4. (a) Section 294(a) of title 28, United States Code, is amended by strik-

ing out "retired" and by inserting immediately after "Court" the following:

"who has voluntarily retired".

(b) Section 284(c) of title 28, United States Code, is amended by inserting

in the first sentence, after the word "Any", the word "voluntarily".

MISCELLANEOUS

Sec. 5. Section 604 of title 28, United States Code, is amended by adding at the

end thereof the following new subsection.

"(f) The Director shall provide facilities and pay necessary expenses incurred

by the Commission, under chapter 17 of this title including mileage allow-

ance and witness fees at the same rate as provided in section 1821 of this title."

Sec. 6. Section 569(b) of title 28, United States Code, is amended immediately
after "Canal Zone" by inserting "and of the Commission under chapter 17 of

this title."

Sec. 7. (a) Within one hundred and eighty (180) days after the date of en-

actment of this Act. the Justices of the Supreme Court, the judges of each circuit,

and the judges of the Court of Claims, the Court of Customs and Patent Appeals,

and the Customs Court shall elect the members to serve on the Commission in

accordance with section 377(b) of title 28, United States Code (as added by
section 2(a) of this Act).

(b) Within one year after the date of enactment of this Act, the Judicial Con-

ference shall promulgate rules for the conduct of the proceedings of the Com-

mission, and the Judical Councils, the Justices of the Supreme Court, and the

judges of the Court of Claims, the Court of Customs and Patent Appeals, and the

Customs Court shall promulgate rules for the conduct of the proceedings of their

respective panels, which rules shall be matters of public record, and shall be

effective upon promulgation.

AUTHORIZATION OF APPROPRIATIONS

Sec. 8. There are authorized to be appropriated such sums as may be necessary
to carry out the provisions of this Act.

Senator DeCoxcint. Senator Niinn. we particularly welcome you
and thank you for your very, very important effort and desire to see

this hecome* a statute. Wo look forward to your testimony. Your pre-
vious testimony will be inserted in the official record once ajjain here.

I have had an opportunity to review it, as has my staff. Indeed, you
have done a lot of work in tliis particular area.

We look forward to hearino: from vou. Please proceed.

[The statement of Senator Sam Nunn on S. IIK^ of the 94th Con-

gress made before tlie subcommittee on February 18, 11)7(>, follows:]
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Statement of Senator Sam Nunn from Georgia

Senator Burdick. Senator Nunn, we'll be pleased to hear from you.

Senator Nunn. Thank you very much, Mr. Chairman. I first want to thank you
and the other members of this subcommittee for scheduling hearings on S. 1110,

the Judicial Tenure Act. In my view, this is a very important opportunity to

examine tlie merits of enabling the Federal judiciary to meaningfully enforce

compliance with the constitutional standard of "good behavior."

Many lessons sliould be learned from the recent experience of the Watergate
era. We have been reminded that power can intoxicate its holders and can be

abused by the highest governmental officials in the country. We all recognize that

public confidence in government has been eroded over the past few years and

continues to decline.

It is imperative that all governmental officials act to restore and maintain the

public trust. In no branch of government is this public confidence and respect more
vital than in our judiciary. Our appointed Federal judges have a high degree of

independence and they do not have to answer to the electorate, as do the President

of the United States and the Members of Congress.
The need for a substantial degree of independence for the judiciary is clear,

and the quality and integrity of our Federal judiciary as a whole is outstanding.

However, I must point out that experience has vividly demonstrated that no one

man, or group of men, can be assumed perfect and therefore left completely
unchecked.

Despite the overall quality and integrity of our Federal judiciary, an occasional

judge misbehaves or becomes physically or mentally disabled and continues to

sit on the bench.

Historically, the sole method which has been utilized to remove a Federal judge
who is disabled, for one reason or another, has been the inpeachment power which
is housed in article I, section 2 and 3 of the Federal Constitution. This mechanism
has proved to be inadequate in providing a meaningful tool through which to

enforce the constitutional standard of good behavior which is imposed upon the

members of the Federal judiciary in article III, section 1, of the Constitution.

When the Founding Fathers included Federal judges in the term "civil officers"

who could be imi>eached, they were envisioning a nation comprised of a handful
of States and a Congress with a limited workload. Today it seems unreasonable
to assume that the Senate and the House of Representatives could lay aside all

legislative business for a period of weeks or even montlis to imijeach and try an
obscure, yet misbehaving, judge. Mr. Chairman, as you well know, in the Senate
alone we pass over 550 bills and have in excess of 600 rollcall votes in any one
session.

History has born out this assumption. In the course of 200 years only 54

judges and 1 justice have been officially investigated. Of these, only eight judges
and one justice have been impeached, resulting in the conviction and removal
of a mere four judges in almost two centuries. Mr. Chairman, while I am the
first to appreciate the overall quality of the Federal bench it seems unreason-
able to assert that only four Federal judges in our history have misbehaved or
been disabled. An even more significant fact is the fact that the last impeachment
was in 1936, which was almost 40 years.
As Congress gets busier, the mechanism of imi)eachment becomes more and

more remote. In 1940, on reporting a bill to establish an alternative removal pro-
cedure, the House Judiciary Committee pointed out that, in the context of the
Federal judiciary, impeachment was an ineffective mechanism. And I quote
from that report.

"It is a governmental absurdity that the cumbersome machinery of impeach-
ment must be resorted to in order to procure the ouster of a district or circuit

judge. There must be a logical relationship between the importance and power of

the respondent and the taking up of the time of the whole Senate in order
to try him. Stability is essential, but there is nothing more ridiculous than
the picture of a whole Senate sitting for ten days to determine whether or

not a district judge ought to be removed."
Former Senator McAdoo summed up the effectiveness of impeachment follow-

ing the trial of Judge Ritter in 1936. He stated that this procedure—and I quote
again—"amounts to a practical certainty that, in a large number of cases, mis-

conduct will never be visited by impeachment."
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The facts clearly demonstrate that impeachment has not been utilized, but
then there's another question. Even if it were, is it a reasonable means through
which to decide the merits of an allegation against a judge?
Congressman Summers said following the impeachment of Judge Louderbach

in 1936, "the greatest farce ever presented. At one point only three Senators were
present and for 10 days we presented evidence to what was practically an empty
chamber."
Examination of the fifth amendment raises some interesting points regarding

the propriety, if not the constitutional sufficiency, of a trial in which only three

jurors out of 100 hear the evidence. A point of view which is too often ignored is

that of the accused judge. There is no question that society's rights must be pro-
tected, but is impeachment, with its attendant public humiliation and loss of

pension a proper remedy for a senile or a disabled judge who has served well, but
now should be retired to make way for a more able judge?
We must also consider the possibility or probability that an acquitted judge

will lose his credibility due to the public nature of the impeachment process, even
when he is acquitted and returned to the l)ench.

Mr. Chairman, after closely examining the record on this subject, I must
agree with Woodrow Wilson's statement that, "Judging by our past experiences,
impeachment may be said to be little more than an empty menace."
The procedure is too cumbersome and impractical to be effective as it applies

to the Federal judiciary. As Thomas Jefferson stated, the impeachment pro-
cedures are "a bungling way, an impractical thing, a mere scarecrow."

S. 1110 would establish a practical and workable mechanism to implement the

good behavior standard while also providing the procedural safeguards which
impeachment lacks.

A Council on Judicial Tenure would he established within the judicial liranch of

Government consisting of one representative from each judicial circuit, one repre-
sentative from the Court of Claims, one from the Court of Customs and Patent

Appeals, and one from the Customs Court.
Each Council member must be a judge in regular active service and will be

elected to a 3 year term by the respective judges of each circuit or court. A Chair-

man would be selected by the Council members. The Council would receive all

written claims of judicial misconduct or disability. If after a preliminary in-

vestigation by the Chairman, the Council does not dismiss the complaint as

frivolous, unwarranted, or insufficient in law or fact, the Chairman would

appoint five members of the Council to a panel to investigate the allegations and
hold hearings on the complaint. The panel would have full judicial powers in

gathering information and conducting hearings and the accused judge would
have an opportunity to be heard.

After investigating the complaint, the panel would either dismiss it or recom-
mend to the Judicial Conference of the United States that it censure or remove
the accused judge for conduct inconsistent with "good behavior," or involuntarily
retire the judge due to a permanent physical or mental disability which seriously
interferes with his performance of one or more of the critical duties of his

office. The Panel would appear before the Judicial Conference as an advocate for

their recommendation.
At its annual meeting, the Judicial Conference would elect one of its members

to serve as the presiding officer in any matter regarding a recommendation from
the Council. Upon the receipt of such a recommendation, the presiding officer

would convene the Judicial Conference or, in lieu thereof, a committee of nine

members, including himself, to consider the panel's action.

The Conference, or its committee, would have the full powers of a court of the

United States and the procedural rights of the accused judge are specifically

provided.
The Conference or committee would have the power to temporarily suspend

the accused judge from exercising any judicial powers or prerogatives pending
disposition of the inquiry. After conducting hearings, the Conference or com-
mittee could dismiss the case or remand it to the Council on Judicial Tenure,

order the judge censured or removed from office, or order the judge involuntarily
retired. Also. Mr. Chairman, a specific right of appeal of the Conference's order to

the Supreme Court is provided.
Upon affirmance by the Supreme Court or expiration of the period in which

review may be sought, the order of the Conference or committee would become
final. If the judge was removed or retired, the Judicial Conference would so notify

the President so that a replacement could be nominated.
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Mr. Chairman, obviously certain constitutional questions arise in connection
with this legislation, especially as they relate to the underlying principle of our

government—the doctrine of separation of powers.
S. 1110 demonstrates concern for the separation of powers among the three

branches of government, and I would like to deal for just a moment with what
the Constitution says about checks and balances and, on the other hand, perhaps
just as important, what it does not say.

For example, the Constitution does not say that the only method of removing
executive branch officials is by impeachment. While it is true that the President
and Vice President may be removed only by impeachment and conviction of trea-

son, bribery, or other high crimes and misdemeanors, it is also settled that lesser

executive officials may be removed by the President for any reason whatsoever.
Yet this latter principle is not clearly spelled out in the Constitution and was not

firmly implanted in law until recently.
The Constitution does say. in article I, that the Houses of Congress shall have

the sole power of impeachment and conviction, but it does not say that Congress
has the sole power of removal. If the framers had intended the impeachment proc-
ess to be the only method of removal, it would have been a simple matter to in-

clude a specific provision to that effect.

In other words, Congress is given the power of removal through the im-

peachment process as a powerfiil check against the other branches of govern-
ment. This also is the only process by which Congress can remove an executive

official or a Federal judge.
However, the Constitution does not prohibit other forms of removal within

each branch, such as the President firing a Cabinet member or a panel of Federal

judges removing another member of the Federal judiciary as is proposed in

S. 1110.

S. 1110 attempts within the power of Congress under article III to regulate the

judicial system, to provide a system under which the judicial branch can be

administered and supervised by its own members and to enforce the good be-

havior constitutional standard for all Federal judges.
Mr. Chairman, we have some distinguished members that are going to appear

here today for the American Bar Association and for the Attorneys General of the

States of this country. Professor Raoul Berger is also scheduled to appear as a

witness during these hearings.
I don't propose to preempt or in any way duplicate the work of these dis-

tinguished witnesses and these distinguished legal scholars.

Therefore, permit me to mention just a few points about the good behavior

standard, without going into all of the details. Whereas article I specifically pro-
vides for the removal of the President, Vice President, and all civil officers upon
impeachment and conviction of certain crimes, article III is silent on the ques-
tion of removal of judges. It merely specifies that, "The Judges, both of the

Superior and inferior Courts, shall hold their offices during good behavior."

This tenure standard is different from the impeachment grounds set out in article

I and it indicates that a separate means of removing judges was within the con-

templation of the framers of the Constitution.

The "good behavior" standard was well rooted in the English legal system
with which the framers were familiar. Indeed, it can be assumed that they were

fully aware of its significance and that they used it in an historical context. As
the framers knew it, the English system had three methods of removing judges.

First, Parliament could remove a judge by Bill of Attainder, by impeachment,
or by joint address to the King. Second, prior to the Act of Settlement in 1700.

the King could remove a judge almost at will. And third, and most important,

judges and other officers holding office during good behavior, by patent from the

King, could be removed by the judiciary through a writ of scire facias.

The framers undertook to build judicial independence into the Constitution as

a part of the separation of powers. They did this by dealing with each of the

three English methods of removal. First, they prohibited the President from re-

moving Federal Judges, although he was given the power to appoint them with

the advice and consent of the Senate. Second, they limited the legislative removal

power to the impeachment process, which is the only power of Congress to re-

move judges. Third, they provide that the standard for tenure of all Federal

judges would be "good behavior," a terra that had an ascertainable meaning at

the time.
"Good behavior with reference to an office imparted that office for the life of

the grantee terminable only by the death or breach of that "good behavior." Since
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it was the English custom to provide for removal of judges who breached the

"good behavior" standard by a judicial proceeding, it can be assumed, I submit,
that the framers intended such a system to be permissible under the U.S. Consti-

tution. Certainly they did not specifically prohibit it.

Another point should not be overlooked. Judicial independence in 1787 meant
not .so much the independence of judges from one another as it did the inde-

pendence of the judiciary as a whole from the other branches of government—the

King and the Parliament.
As Professor Berger has written about tho.se days :

". . . all the remarks in the .several Conventions that bear on judicial inde-

pendence, so far as I could find, referred to freedom from legislative and execu-

tive encroachments. No one suggested that judges must be immune from tradi-

tional judicial control."

Therefore, Mr. Chairman, it .seems entirely logical that the framers knew that

judges would be subject to control within the judicial branch, even though they
were specifically protected from the President and from the Congress.

Mr. Chairman, if our judicial system is to reclaim and maintain the support
of the American people, it is imperative that the "good behavior" standard be

enforced in a meaningful fashion.

It is clear that impeachment is too cumbersome and impractical a mechanism
to fill the void in most cases of abuse in the judiciary. While constitutional

theories have been presented on both sides of the issue for several years. I

firmly believe that the time has come for Congress to reject the use of protracted
academic argument to avoid acceptance of our legislative responsibility in this

area.
I know the subcommittee will give serious consideration to these issues. Mr.

Chairman, and again I want to thank you personally for taking the initiative to

hold these hearings. I know you have an extremely heavy workload in your sub-

committee and in your other duties, and I'm grateful that you are giving time

to this important con.sideration.

Senator Burdick. Well, thank you very much for your contribution this morn-

ing. You made a good .statement and your closing paragraphs indicate that,

"constitutional theories have been presented on both sides of this issue for

several years." That is quite true. This .subcommittee, prior to my administra-

tion, engaged in lengthy hearings on this question and the question generally
turned upon whether or not impeachment provisions or some other provisions
could be used.
And that is the core of the argument. I don't think you'll find much dispute,

even with the bar, and other people and citizens, that there should be some remedy
to take care of an incompetent or unfit judge.
My question now to you is : We know one thing. We know that if we had a

constitutional amendment, we could clear up this thing. If we don't have a con-

stitutional amendment, we still may have argument for many years, probably
finally going to the Supreme Court.

Why wouldn't the logical procedure be to introduce a constitutional amend-
ment, and then we know we're on the right track and there isn't any question
about that?

Senator Nunn. Mr. Chairman, I wouldn't object to the introduction of a

constitutional amendment and would support such. I don't think it's necessary.
I originally researched this subject about 3% years ago. I did .some studying
before I ever ran for the Senate and I have done a lot more since I've been
here.

There has been almost an evolution in legal thinking in the last 3 years on
this subject—since the last time the Judicial Committee has had hearings on this

subject. Tliere are some very, very fine legal scholars, including Professor Berger.
who will be here next week, who have done a tremendous amount of research on
this. And the more I read of their findings, the more I'm convinced that a con-
stitutional amendment is not necessary.
Now, I would support a constitutional amendment. I think that the preferrable

way to proceed is by statute, by reason of the time element involved. A con-
stitutional amendment would be very, very diflicult to pass. We might be sitting
here 10 to 15 years from now with it still lingering around.

I would like very much to see it dealt with by this kind of an approach. I'm
certain that there's room for innovations and changes in the legislation that I

have introduced. And I welcome those.
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We would get a speedv decision fn-om the judicial branch on a proposal of this

nature I dout think we'll have a long period of deliberation by the Supreme Court

as to whether this approach is constitutional, if it becomes law. I think we will

get to that point long before we could ever hope to pass a constitutional amend-

ment in either Congress or through the States.

Senator Buruick. Well, I understand your position, but we've been at this a

good many years now. If constitutional amendment had been introduced when we
had our lieariims several years ago, this time could have been used. You're con-

vinced that a constitutional amendment is not necessary, but others are equally

convinced that one is necessary.

My point is that there's no question that if we had a constitutional amendment,
we would resolve this issue. Without it. we still have a doubt.

Senator Xuxx. Well, I'm sure we'll have doubt until the Supreme Court rules

on it, but I think the Judicial Conference endorsement of this proposal, the fact

that the American Bar Association has endorsed this proposal ; and the American

Judicature Society endorsement of tins proposal, indicates that the preponder-

ance of legal opinion is that it is constitutional.

I would say about tlie approach that you've outlined—perhaps we should have

considered tliat approach with a new campaign law. We didn't wait around on

the new campaign law to determine whether it was constitutional. And I would

subunt that there was considerably more doubt about the constitutionality of

many of those provisions than there is about this proposal.
It was acted on : it was passed, and regrettably a lot of it has been ruled un-

constitutional. I beUeve that there is such a preponderance of legal opinion that

this is a constitutional approach, that we should give it a try. I believe that there

will not be irreparable damage done if certain provisions of it were to be ruled

unconstitutional. We provide f<ir a very speedy appeal to the Supreme Court. And
I would think that there would be no matter given more priority by the Court
itself than an appeal of a case of a statute dealing with the inherent powers of

the judiciary itself.

Senator Buruick. Well, I've got two other questions for you. You mentioned
the practical difficulties of a trial in the Senate, which is required in tlie case of

an impeachment. Is this really a factor which should be taken into account in

interpreting the Constitution in order to determine whether impeachment is an
exclusive remedy for the removal of a judge?

Senator Nrxx. I don't submit that as evidence of the constitutionality, one

way or the other. I think that is a practical matter and demonstrates the need
for an alternative remedy to impeachment. But I do not use that as an argument
that this is a constitutional approach, no. sir.

Senator Bi-rdick. In other words, the practical difficulty wouldn't have anything
to do with the force and effect of a constitutional amendment?

Senator Xunn. I agree with you completely and we have a lot of other cum-
bersome procedures that are not very effective in Congress, but that does not
mean that they are either con.stitutional or unconstitutional.

Senator Burdick. If proceedings before the Council on Judicial Tenure, as you
recommend, are not confidential, is there a likelihood that the reputation or
effectiveness of the judge, even if cleared, would be destroyed or severely
impaired?

Senator NujfN. Mr. Chairman, according to my understanding of the legislation,
as introduced, the proceedings would be confidential, unless the judge himself
initiated a request to release the information. I think that if the judge himself
wants to clear the record, he will be able to do that. Of course, if there is an ap-
peal to the Supreme Court, there would have to be a certain amount of disclosure
necessary for the adjudication of the appeal.

I don't think that is an avoidable kind of situation, but I would say that even
in the worst possible case, on an appeal—there would be a lot less disclosure by
this method than there would by even a preliminary inquiry by Congress under
the present system.

So I see this as a rather gignatic step toward the protection of a judge's con-
stitutional and due process rights and his rights to not have his reputation
harmed. Rather than a step backward. I think its a giant step towards protecting
that kind of consideration.

Senator Burdick. Y'ou mean to say that a hearing and an eventual clearance of
the judge is a giant step for him? Is that what you said?

Senator Nunn. Compared to the present alternativa

98-36.5—77-
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Senator Bukdick. As far as confidentiality is concerned, you live in "Washing-
ton. It would be quite diflScult to have a hearing like this and keep it confidential ;

wouldn't it?

Senator Nuxn, Well, of course, these hearings would take place within the
judiciary, the judicial branch. The Judicial Tenure Council would have the
hearing.
The point I'm making is that the present system guarantees disclosure of what-

ever the complaint may be, no matter how spurious. Any hearing before the Con-
gress, even in these days—on the House side at least—top secret information
hearings appear in the papers the next day.

So I would say that the hearing in a judicial tenure council would have a much
better chance of being confidential than a hearing before the House of Repre-
sentatives of the Congress.

Senator Bubdick. Well, thank you very much for testifying today.
Senator Nuxx. Thank you very much, Mr. Chairman.

STATEMENT OP SAM NUNN, A U.S. SENATOR EROM THE STATE OF
GEORGIA

Senator Nunx. Thank 3^011 very much, Mr. Chairman. I want to

express my appreciation to you for havino- these hearings and for tak-
ino- the interest that you liave demonstrated in this particular piece of

legishition. I am well aware of the backlog of legislation in the Judi-

ciary Committee and the many important items that you have to attend
to in your subcommittee as well as the full committee, plus all the other
duties you have as a U.S. Senator.

I express my appreciation to you for having these hearings and for

really being willing to take a keen interest in this legislation.
I have prepared testimony here which is about 20 pages long, I have

already noted that you have scheduled former Senators Tydings and
Hruska who will appear after me, as well at Attorney General Bell.

Therefore, I am going to cut my testimony as short as I possibly can. I
will skip over a great deal of it with which you are already personally
familiar, some of which has already been made a part of the record
here last year.

I would, however, like to have my complete testimony be part of the
record if that is possible.

Senator DeConcini. It is so ordered. It will be included in the record
in total.

[The prepared statement of Senator Sam Nunn foIIoavs :]

Statement of Senator Sam Nunn

At the outset, Mr. Chairman, I would like to express my appreciation to you
for conducting these hearings. As you laiow. this subcommittee held hearings on
the .Judicial Tenure Act during the 94th Congress and ultimately reported the
legislation to the full .Judiciary Committee for consideration. Unfortunately, this
action was taken in September of 1976 and Congress adjourned before further

progress could be accomplished.
I am extremely pleased to appear before the Subcommittee today in order to

discuss the merits of what I believe to be one of the most significant judicial
reforms currently under consideration. The concept of judicial discipline is not
a new one. Serious Congressional hearings have been conducted on the subject
since the 19;-{0"s and a principle similar to that eml>o(lied in S. 1423 has I)een be-
fore the Senate for over ton years. While the Judicial Tenure Act does not
represent an entirely new concept, it does represent a concept whose time has
come.

S. 1423 would establish a procedure, within the Federal judiciary to investigate
allegations that a Federal judge is not conforming to the constitutional standard
of "good behavior" or that a judge is suffering from a permanent mental or
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physical disability that seriously interferes with the performance of his official

duties. This legislation, which has become known as The Judicial Tenure Act,

provides for the removal, censure or involuntary retirement of a judge or Justice

in the event that allegations of that kind prove to be meritorious. I introduced
The Judicial Tenure Act in the 93rd Congress as S. 4153 and in the 94th Congress
as S. 1110 and the legislation which we are discussing today, with a few con-

structive alternations, is substantially the same as those bills.

Many lessons should be learned from the recent experiences of the Watergate
era. We were reminded that power can intoxicate its holders, and be abused by
the highest governmental officials in this nation. We all must recognize the un-

fortunate fact that public confidence in government has been eroded over the

past few years for many reasons, and it will continue to decline unless affirma-

tive steps are taken, in each branch of government, to stimulate renewed trust in

public officials and institutions.
The daily news reports are replete with accounts of the new disclosure require^

ments being imposed on Presidential appointees and of the implementation of
more extensive ethical standards for members of Congress. It is imperative that
all governmental officials act to restore and maintain the public trust. I believe

very strongly that in no branch of government is this public confidence and
respect more vital than in the Federal .iudiciary.

It would be exceedingly shortsighted to focus reform efforts on ensuring tliat

members of the executive and legislative branches of our Federal government
conform to legal, moral and ethical standards of the highest order and, at
the same, to ignore the conduct and capabilities of members of the branch of

government which possesses the authority to interpret, delay, and discontinue the
actions of the other two. As now Attorney General Griffin Bell stated during hear-
ings on S.lllO last year, "We are living in a time when our public institutions
are under examination and the courts are not exempt. A citizen should be afforded
a clear method for complaining against the courts."
Our appointed Federal judges enjoy a high degree of independence: they are

not required to answer periodically to the electorate, as are the President and
members of Congress. Although the need for a substantial degree of judicial in-

dependence is clear, experience has vividly demonstrated that no one person, or

group of people, can be assumed perfect and tlierefore left completely unchecked.
Despite the overall competence and integrity of members of the Federal ju-

diciary, an occasional judge does misbehave or become physically or mentally dis-

abled and yet continues to exercise the authority of his office. This problem
has motivated my study of the subject of judicial tenure and discipline and my
introduction of this legislation.

Historically, the sole procedure which has been employed to remove a Federal
judge who has misbehaved (or is disabled), for one reason or another, has beeh
the impeachment power which is housed in Articles I and TI and the Constitution.
A few selected statutory provisions, which generally provide administrative au-
thority with regard to the operation of the Federal judiciary, have also been
suggested as potential sources of additional disciolinarv authority.
When America's Founding Fathers, in addition to requiring impeachment for

the President and Vice-President, provided for the impeachment of "civil officers^',

a term which has been interpreted to include Federal judges, tliey envisioned a
nation comprised of thirteen states with a Federal judiciary and a Congress of
commensurate size and responsibility. During the course of the recently com-
pleted Second Session of the 94th Congress, in excess of 870 measures were passed
by the United States Congress and 700 roll call votes were cast in the Senate. It

is unreasonable, to say the least, to assume that the House and Senate could 01"

should lay aside all legislative business for weeks or months in order to impeach
and try an obscure, yet misbehaving judge. I*resent law authorizes 52.^ Federal
judges with an additional 168 retired or senior judges, a number infinitely larger
than originally authorized. A« you well know, "S\v. Cliairman. a substantial in-

crease in this authorization will be enacted in the near future.
The analogy of impeachment to a lipavy piece of artillery, which was made by

Lord Bryce. is eminently appropriate. The impeachment jirocedure is cumbersome
and ponderous and is only practical in the most serious of flagrant cases of
abuse. As a result, indiscretions which should be addressed are regularly ignored.
Common sense requires that a balance be struck b(>tween the necessity fur in-

stitution of impeachment proceedings and the resultant interruption in the im-
portant legislative process. There must be a logical relationship b<?t\veen the
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imporfance and power of the respondent and the time reqnired by the Hon.se
to impeach and the Senate to conduct the trial.

History has borne out Thomas Jefferson's characterization of impeachment as
an "impractical thing" and a "mere scarecrow." Over the cour.se of our t\A-a

hundred years as a nation, only 54 judges and one Justice have been officially in-

vestigated. Of these only eight .judges and one Justice have been successfully
impeached by the House, resulting in the conviction and removal of a more
four judges in two centuries. The last impeachment and conviction occurred in

19.3{i. While I am among the first to appreciate the overall quality of the Federal
bench, it seems unreasonable to assert that only four Federal judges in our
hi.story have misbehaved or been disabled. On the contrary, the record is filled

with substantial allegations levied against judges who continued to serve on tlie

Federal bench.
The facts clearly demonstrate that impeachment has not been utilized to en-

sure compliance with the constitutional standard of "good behavior" imposed on
the Federal judiciary by Article III. Moreover, except in the most flagrant and
publicized cases, it is questionable whether impeachment is an appropriate means
tlirough which the merits of such .serious allegations. Examination of the Fifth
Amendment and its due process safeguards raises some interesting questions re-

garding the propriety, if not the constitutional sufficiency, of a trial where, as
former Congres.sman Hatton Summers described the scene, "at one time only
three Senators (jurors) were present and for three weeks we presented evi-

dence to what was practically an empty chamber."
A point of view which is too often ignored is that of the accused judge. There

is no question that society's rights must be protected, but is impeachment, with
its attendant public humiliation and loss of pension a proper remedy to address
the problem of a senile or disabled judge who has served well but fails to recog-
nize that the time to step down has arrived?

I believe that a thorough analysis of the impeachment procedures leads one to

the inevitable conclusion that, in practical as well as legal terms, impeachment
has not ensured and cannot effectively ensure judicial compliance with the con-
stitutional "good behavior" standard. Woodrow Wilson stated this premise mo.st

succinctly as follows, "judging by our past experiences, impeachment may be
said to be little more than an empty menace."
The fact that repeated efforts have been made by scholars, jurists and legisla-

tors to develop a reasonable alternative to impeachment can be viewed as sub-
stantial evidence, in and of itself, that a need for improved judicial account-

ability has existed throughout our history. The dissatisfaction of Congress with
the efficacy of impeachment has been evidenced by legislative efforts originating
as early as 1791 when the first constitutional amendment on the subject was pro-

posed. Nine more such amendments were offered between 1807 and 1812 as a
result of the impeachment of Justice Chase, and several bills were introduced
in the period 1936-1950 following the Ritter impeachment. A few statutory pro-
visions have been enacted which have been credited with possessing varying
amounts of disciplinary authority.

In particular, these statutory enactments involve the creation of the Judicial

Conference of the United States in 1922 and the Administrative Ofllce Act of 1939.

Various responsi)»ilities and duties wei-e assigned to several entities by these
statutes and the exact amount of disciplinary authority which is available under
these laws has been the subject of considerable debate. It is clear that the judi-
cial councils of each circuit, the Administrative Office of the Courts, and the
Judicial Conference have been authorized to deal with the Administrative de-

tails of the Federal court system. The question remains, however, whether or
not any of the statutory language authorizes the discipline or removal, in fact

or in effect, of a judge subject to the jurisdiction of the council or other entity.
The courts have avoided directly addressing the question and the only consensus
on the issue is that, at the least, whatever disciplinary authority may exist needs

legislative clarification.

The logical and unavoidable conclusion at this point is that congressional
inaction on the subject of judicial tenure and discipline has resulted in one of the
three branches of our Federal government being virtually unaccountable to any-
one, even itself.

As I mentioned earlier, during the early 1800's several constitutional amend-
ments on the subject of judicial discipline and tenure were proixised. It is the

years subsei|uent to the last impeachment in 1936, however, that this subject has
been most clearly and carefully scrutinized.
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111 the late 1030's two bills were introduced in Congress on the matter of pro-

Tiding an alternative disciplinary and removal procedure. S. 4527. introduced

by Senator William McAdoo, proposed the establishment of a special court com-

posed of Federal judges which would have jurisdiction over all Federal judiciary
misbehavior cases, except those involving Justices of the Supreme Court. The

prosecutorial role was tilled by the Department of Justice and the decision could

be appealed to the Supreme Court. H.R. 2271 was introduced by the Chairman
of the House Judiciary Committee, Hatton Summers, and provided that the

House of Representatives, by way of resolution addressed to the Chief of Justice

of the United States, could initiate a hearing into the behavior of an accused

district judge. Prosecution was to be conducted by representatives from the

House and appeal to the Supreme Court was provided. Both bills restricted the

remedy to removal.
Serious legislative efforts in this regard were somewhat dormant from this

period until former Senator Joseph Tydings, of Maryland, introduced the Judicial

Reform Act in 1909. S. 1506 represented a novel approach to the subject because

its procedures were totally confined within the Federal judiciary. A Commission
on Judicial Disabilities and Tenure, composed of five Federal judges, was to act

as a fact finding body with regard to any allegations of misbehavior. The Com-
mission had the authority to dismiss a spurious complaint, or, in the event the

evidence so warranted, to recommend removal of the accused judge to the

Judicial Conferece of the United States where a trial-like procedure would be

conducted. A removal order from the Judicial Conference could be api:)ealed to

the Supreme Court.
The Judicial Tenure Act which I first introduced as S. 4153 in October of 1974

and reintroduced as S. 1110 in March 1975 is patterned after The Judicial Re-

form Act. Following detailed review of the controlling constitutional provisions,

I decided to bring Justices of the Supreme Court within the scope of the legisla-

tion because, in my view, the Constitution makes no distinction between the

tenure of the Supreme Court Justices and lesser Federal judges. Article III,

Section 1 specifically states. "The judges both of the supreme and inferior Courts,

shall hold their Offices during good Behavior . . ." As far as I could determine,

no persuasive legal argument could be made that the Justices of the Supreme
Court shall be accorded preferential treatment with regard to a standard of

judicial conduct imposed by the Constitution. Several other, less controversial

changes were incorporated in the Judicial Tenure Act in an effort to ensui-e its

constitutionality, particularly regarding the doctrine of separation of powers,
and also to provide further procedural safeguards to the accused judge or Justice.

In the spring of 1976, hearings on the Judicial Tenure Act were conducted

before this Subcommittee on Improvements in Judicial Machinery. As a result

of the testimony which was received during the course of these proceedings, I

have made several changes in The Judicial Tenure Act in an effort to incorporate
several of the perfecting suggestions offered by the witnesses. This legislation is

before you today as S. 1423.

The purpose of the Judicial Tenure Act is to provide a mechanism within the

judicial branch itself to enforce the "good behavior" standard which is imposed
on the Federal judiciary by Article III, Section I of the Constitution. A pro-

cedure to investigate allegations that Federal judges have failed to exercise

"good behavior," or charges that a judge is suffering from permanent physical
or mental disability that seriously interferes with the performance of his duties

is proposed to be established within the Federal judiciary.
Each portion of this proposal has been subjected to scrutiny, at least in theory,

since the 1930's and language has been incorporated to perfect each provision as

any potential deficiency was identified. I believe that The Judicial Tenure Act

represents comprehensive and reasoned approach which, if enacted, would ad-

dress many of the insufficiencies in judicial discipline which I haA'e described.

I have examined this issue in some depth and I am convinced, along with

numerous bona fide constitutional .scholars and prominent individuals in the

legal community, that the approach adopted by this legislation is entirely con-

sistent with the United States Constitution. It is important to keep in mind that

The Judicial Tenure Act is proposed as a means in addition to, not in place of

impeachment.
Constitutional questions have been continuously raised by those who oppose

creation of a procedure which would allow meaningful implementation of the

"good behavior" standard. My intention is certainly not to cut oft" constructive
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discnnrage on the subject, however, the time has come to recognize the prac-

ticaUtics of this issue and to examine it in a broad perspective with reason and

lo°-ic Opponents relv upon the assertion that impeachment is the sohtary means

of'removal permissible under the Constitution. I believe that it is productive to

examine exactly what the Constitution says on this issue—and, what it does not

The Constitution does say, in Article I. that the Houses of Congress shall have

the sole powers of impeachment and trial of all civil officers. It does not say, how-

ever, that Congress shall have the sole power of removal of these officers. As a

matter of fact, it was determined early in our nation's history, that lesser ex-

ecutive branch officials could l)e removed by order of the President. The Supreme
Court ruled in 1897 that the President had the authority to remove a U.S. At-

torney despite the fact tliat the impeachment clause provides for the removal of

civil officers. How can it reasonably be argued that impeachment is exclusive

with reirard to some "civil officers", such as juilges, and not exclusive with re-

gard to others? Moreover, if the Framers had intended impeachment to be the

sole method of removal, it would have been a simple matter to employ specific

language to that effect.

It is interesting to note that the extreme remedy of impeachment is provided

for in Article I, the legislative article, and Article II. the executive article. No
mention of this procedure is mafle in Article III. the judicial article. In view

of the fact that the debate l)y the Framers on the sulxicct of impeachment focused

almost totally on the President and that the term '-civil officers" was included

almost as an" after thought, one could easily assume that the Framers intended

to further address the subject of tenure of Federal judges in the appropriate

place. Article III.

Our Federal system of government is predicated upon the doctrine of

separation of powers. The inter-relating system of checks and balances was
devised by a group of men concerned by alnises produced through the dominance
of one branch of government, the Enalish Monarchy, over the remalnino: two
branches. They took great care to provide elaliorate safeguards to ensure against

history repeating itself in the American government l>y formalizing the separa-
tion of powers doctrine. I believe that impeachment of Federal judges was au-

thorized, not as an exclusive means of disciplining the judiciary, but rather as

one of the limited checks by one branch of government on another. Imiieach-
ment was not intended to preclude the judiciary fi-om disciplining itself, rather

It was intended as a carefully circumscribed exception to the doctrine of separa-
tion of powers to be used in extreme cases of abuse or as a safgeuard against

judicial liranch inaction.

If we accept the principle that impeachment of Federal judges is a limited

authority granted to the legislative branch as nart of the system of checks and
balances it seems logical that the Framers must have comtemplated a disciplinary
mechanism tliat would be availalile for less than extreme cases of abuse and in

the normal course of maintaining the integrity and efficiency of the judicial
branch. This mechanism was contemplated and it was logically placed in Article

III of the Constitution.
Professor Raoul Berger. the noted constitutional scholar, who testifie'l on

behalf of this legislation during the f)4th Congress has compiled a detailed anal-

ysis of the history and precedent on whicli the "good behavior" clause is based.

In his testimony before the Subcommittee on Imnrovements in Judicial Ma-
chinery. Professor P.erger documented the technical legal distinction between im-

peachment and "good behavior" tenure. His analvsi«: generates the unavoidable
conclusion that the grounds for impeachment and the "good behavior" require-
ments arp two distinct standards of conduct and that "good behavior" is a much
more stringent standard than a prohibition against bribery, treason or other hiirh

crimes and misdemeanors, (i.e. not all forms of bad behavior constitute impeach-
able offenses'). Professor TJerger pointed out that impeachment, at common law.
was a criminal proceoding brousrht by the House of Commons in the House of
Lords on charges of "treason, bribery, high crimes and misdemeanors".

P>erger further documented the fact that the terms "hish crimes and mis-
demeanors" had a limited technical meaning which referred to serions offenses
and did not encompass all forms of misbehavior. As the Plouse .Tudicinry Com-
mittee wrote in their report on the grounds for imppachment. during thr' Xix-^n
fmpeacliment delilierations. "High crimes and misdemeanors lias traditionally
been cojisidered a term of art . . . The Supreme Court has held that such terms
must be construed, not according to modern usage, but according to what the
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Framers meant when they arlopted them". Although the Framers departed from
the English model in separating the impeachment proceeding from a criminal
proceeding, tiiey intentionally retained the limited technical grounds of "high
crimes and misdemeanors." Furthermore, there is no indication that the Framers
intended the impeachment provisions to he a complete recitation of the causes
justifying removal from office.

In contrast to impeachment, removal for breach of "good beliavior" was a
judicial, not legislative proceeding. Good behavior tenure was originated in the
Act of .Settlement in 1700 in an effort to isolate the judiciarv from the arbitrarywhims of the monarch. Professor Berger points out that, "the words 'good be-
havior' in all commissions and grants, public and private, imparted an office or
estate for the life of the grantee terminable only by his death or breach of good
behavior." This termination was declared by the judiciary in a civil proceeding
for forfeiture of the office which was initiated by a writ of scire facias. Its sole
objective was to remove the existing officer with no penalties or disqualifications
involved. When the Framers employed "good behavior", a common law term of
ascertainable meaning, with no indication that it was being used in a novel
fashion, they must have assumed the inclusion of similar procedures for its

implementation. Such assumption is supported by Madison's explanation to the
Virginia Ratification Convention that "where a technical word was used all the
incidents belonging to it necessarily attended."
A "gap" between the two standards "good behavior" and the grounds for im-

peachment, must therefore exist. To assume otherwise would be to claim that
the grounds for impeachment and "good behavior" tenure are the same and
thereby render the "good behavior" clau.se meaningless. The longstanding con-
stitutional principle that no clause in the Constitution is intended to be without
effect will not permit this result. Therefore an alternative method to impeach-
ment to accomplish the removal of Federal judges must have l)een contemplated
by the Framers to provide for the removal for misbehavior of disability less seri-
ous than an impeachable offense but in derogation of the "good behavior" stand-
ard. The substance of what constitutes "misbehavior" may be open to interpre-
tation Init it is completely clear that procedurally, "good behavior" was a term
involving the judicial process.

In light of the evidence, it certainly cannot be logically maintained that the
Framers would have rejected a process of judicial removal other than impeach-
ment. It seems apparent that the term "good behavior" was employed with the
eminentl.v logical intention of providing a disciplinary means, within the ju-
diciary branch itself, in addition to the power authorized to the legislative
branch through impeachment. Simple logic indicates that if an office is con-
ferred during "good liehavior" it is relinquished upon bad behavior and some
means of enforcing that end must be available.

Some commentators assert that the enactment of legislation of the nature of
The Judicial Tenure Act would dramatically dilute the independence of our
Federal judiciary. Arguments of this kind are superficial and misleading. Ju-
dicial independence, a principle which we all agree is a precondition to an
effective system of justice, has historically referred, not to the independence of

judges from one another but rather to the Independence of the judiciar.v as an
institution from other branches of government. The intention of the Framers
was to avoid the experiences of the British which saw the judiciary totally
dominated by the King. Professor Berger noted that, "all the remarks in the
several conventions that bear on judicial independence, so far as I could find,

referred to freedom from legislative and executive encroachments. No one sxig-

gested that judges must be immune from traditional judicial control." The asser-

tion tliat a disciplinary mechanism, totally restricted within the judiciary, in-

fringes on judicial independence simpl.v does not make sense.

The time has come to recognize the practicalities of the issue and to examine
it in a broad perspective with reason and common sense. It is clear that im-

peachment, in practical terms, is not an effective disciplinary mechanism. It is

clear that the existing statutory authority is ambiguous and insufficient in this

regard. It is clear that, substantial authority exists indicating that the pro-

cedure proposed by the Judicial Tenure Act is constitutional. No less jurists than

Justice Rehnquist, Justice Burger and Justice Blackmun have expressed the

opinion that the principle represented by the Judicial Tenure Act is constitu-

tional. Attorney General Bell has stated, with regard to The Judicial Act, "I am
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not troubled (iver the constitutionality of the proposed legislation." The Jiulieial

Tennre Act has been endorsed, in total or in principle, by The Judicial Conference
of the United States, the American Bar Association, the American Judicature

Society and the American Association of Attorneys General. It is clear that

Congress possesses the authority to enact legislation in this regard. This author-

ity was described in detail by Professor Berger as follows :

Since the judicial power to declare a forfeitiire on breach of a condition sub-

sequent existed at the adoption of the Constitution, and since a dispute whether
the condition was breached constitute a '"case or controversy", it falls within the

judicial power. Consequently, legislation that would set up a special court within

the judiciary branch to adjudicate disputes whether a judge breached the "good
behavior" condition would merely entail a grant of fresh sul)ject matter jurisdic-

tion . . . such a grant would constitute action to supplement the "judicial

power" under the "necessary and proper" clause or under the power of Congress
to regiilate the jurisdiction of the interior courts.

!Mr. Chairman, as I pointed out earlier, the theory of providin^j a

means to enforce the standards imposed upon our Federal judiciary has

been discussed and debated throughout our history as a Xation. Re-

sponsible legislation on the subject has been intermittently before the

Congress for over 40 years. In recent years, we have recognized the

need to shore up public confidence in our Federal Government and have
therefore implemented stringent ethical and disciplinary mechanisms
in the executive and legislative branches. S. 1423 provides us with a
reasonable and respon-^ible mechanism to complete the job. It is my
understanding that similar legislation is under consideration in the

House of Representatives. With these facts in mind, Mr. Chairman, I

am hopeful that the 95th Congress will recognize that the principle
embodied in S. 1423 is a significant and necessary judicial reform and
therefore move expeditiously to its enactment.

S. 1423 would establish a procedure within tlie Federal judiciary
to investigate allegations that a Federal judge is not conforming to

the constitutional standard of "good behavior" or that a judge is

suffering from a permanent mental or physical disability that seri-

ously interferes with the performance of his official duties.

This legislation, which has become knoAvn as the Judicial Tenure
Act, provides for the removal, censure, or involuntary retirement of a

judge or a justice in the event that allegations of that kind prove to

he meritorious.

I introduced the Judicial Tenure Act in the 93d Congress as S.
4153 and in the 94th Congress as S. 1110. The legislation which we
are discussing today, with a few constructive alterations, is substan-

tially the same as those bills. The changes were proposed by the Sub-
committee on Improvements in Judicial ]Machinery.

Attorney General Griffin Bell stated during the hearings on S. 1110
last year :

"We are living in a time when our public institutions are under examination
and the courts are not exempt. A citizen should be afforded a clear method for
complaining against the courts.

Historically, the sole procedure whicli has been employed to remove
a Federal judge who has misbehaved or is disabled, for one reason
or another, has been the impeachment poM-er which is housed in
articles I and II of the Constitution. A few selected statutory pro-
visions, which generally provide administrative authority with regard
to the operation of the Federal judiciary, have also been suggested as

potential sources of additional disciplinary authority.
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T\nien America's Foundinof Fathers, in addition to requiring im-

peachment for the President and Vice President, provided for the

impeachment of "civil officers." a term Avhich has been interpreted to

include Federal jndges. they envisioned the Nation comprised of 13

States with a Federal judiciary and a Congress of commensurate size

and responsibility.

During the course of the recently completed second session of the

94th Congress, in excess of 870 measures were passed by the

IT.S, Congress and 700 roll call votes were cast in the Senate. It is

unreasonable, to say the least, to assume that the House and Senate
could or should lay aside all legislative business for weeks or months
in order to impeach and tn- an obscure, yet misbehaving judge. Pres-

ent law authorizes 525 Federal judges with an additional 168 retired or

senior iudo-es. a munber infiniitelv larger than orisinallv authorized.

As you well know. Mr, Chairman, we have a bdl that is now going
through the congressional process that will add numerous additional

Federal judges.
I believe that a thorough analysis of the impeachment procedure

leads one to the inevitable conclusion that in practical as well as legal
terms impeacliment has not insured and cannot effectively insure judi-
cial compliance with the constitutional "good behavior" standard.
"Woodrow Wilson stated this premise most succinctly as follows,

"judging from our past experiences, impeachment mav be said to be
little more tlian an empty menace."

I certainh' do not intend that this legislation should be in lieu of
the alternative, impeachment, but as a supplement to that. In some

unique cases an impeachment would still be an appropriate remedy
and should certainly continue to be looked at as an alternative. How-
ever, in the case of a Federal judge, when we are consumed with our
activities here in Congress, it is just extremely unlikely that we would
take the time to try a judge who had been accused of bad behavior even
in flaofrant cases. If iit was a Supreme Court Justice, that might be a

possible exception.
On the other side of the coin. Mr. Chairman, from the point of

view of a judge who has been accused of impropriety, if we did go
throuffh an impeachment hearing I would say that there is a serious

question whether due process would prevail when it is almost inevita-
ble that 90 percent of the Senate would not be hearino- the evidence
if it ever did come to trial because of other duties that were more
pressing.
Those are the practical sides of the impeachment argument. Those

are the practical reasons why I think we need a new remedy.
Mr. Chairman, I have a considerable amount of testimony on the

constitutional question. That has been best summarized liy Prof.
Eaoul Berber in his testimony last year. T think he grave the most com-
plete, concise, and erudite summary of the constitutional question, the
whole "ofood beliavior" standard set forth in the Constitution, the
reason for the "good behavior" standard, and its historical origin. I
would a«k that his testimony last year be submitted in the record. I
believe that it is still relevant to this question now. I would like to
submit it for the record.

Senator DeCoxchsti. It will be included. Senator.
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[Tlie statement of Eaoul Berger presented to the subcommittee on
Feb. 26, 1976 follows :]

:Mr. Berger. I am delighted to appear before you, Mr. Chairman, and members
of the committee because I think you are dealing with a highly worthwhile task;
you can disencumber the Congress of a very burdensome and really not indis-
pensable procedure. It is costly in terms of your time and energy to take weeks
and weeks off to get rid of a dirty little crook in the judiciary.
The house cleaning ought to be turned over by you to the judiciary, saying,

"You do it, if you don't do it, we will."

Now, one of the pleasures of appearing before you is, I know I'm talking to
lawyers. We are accustomed to thinking as lawyers, and you will bear with me
if I share with you some of the learning that I accumulated studying this prob-
lem. I think it is important to have a number of doctrinal distinctions in mind,
because I learned just the other day of the dangers of just muddling along, when
a :Member of the House sent a bill to me which is going along the same direction,
but which rests on the impeachment powers.
Xow, the impeachment power is a very narrowly circumscribed power to be

exercised only in the manner laid out in the Constitution, it can't be sub-dele-
gated. So, we need to appreciate that we are dealing with two utterly different
things.

I have a short statement, and I want to read it to you because I think it will
be useful.

Senator Bukdick. Very fine.

Mr. Berger. I always try to use my opportunity of oral argument because then
I get two cracks at it. One, you may read my statement, two you will hear it.

Let me say to you right at the outset, impeachment is a legislative trial, strictly
circumscribed. Good behavior is a judicial forfeiture proceeding, it has nothing to
do with impeachment ;

and it is a mistake to intermix the two. Breach of good
behavior could result in trial in a court. There is not a single case of impeachment
for breach of good behavior in the history of England. Now, with that, let me
proceed to my statement.

In 1970, I studied the problem of removal of judges by judges in depth and
published the results in the Yale Law Journal. It was that study that excited my
interest in the questions presented by impeachment.

Y^ou are to be congratulated for taking up a problem that had perennially
troubled the Congress. Hatton Summers, veteran chairman of the House Judiciary
Committee, who participated in two impeachments, commented some 40 years
ago that the House was reluctant to take the time of the Senate to try a "crooked
judge" because it would distract the Senate from "all the other great business
of a great Nation and make them sit there for days and days."
Back in 1936, Senator AVilliam McAddo stated after the impeachment of Judge

Halsted Hitter that the difficulties of impeachment made it a "practical certainty
that in a large majority of cases misconduct will never be visited with impeach-
ment, a standing invitation for judges to abuse their authority with impunity."
Few students w^ould disagree. The procedure formulated in the Nunn bill woiild

relieve Congress of this burden
; it would not encroach on the powers of the judi-

ciary but would assist it in performing its own housecleaning.
At the outset we need to clarify a number of doctrinal matters and to disabuse

ourselves of the notion, voiced by no less a personage than then Congressman
Gerald Ford, that the impeachment process can be employed to remove an officer
for breach of "good behavior." Impeachment and removal for breach of "good
behavior" have altogether different roots

;
both are common law terms which had

an established meaning. It has often been held that when the Farmers employed
common law terms hke habeas corpus, bribery, they adopted the British meaning
and practices associated therewith.
At common law enforcement was a criminal proceeding brought by the House

of Commons before the House of Lords on charges of "treason, bribery, or other
high crimes and misdemeanors" which could result in removal from office and
very severe penalties. Impeachment must be regarded as a breach in the separa-
tion of powers ; it enables the Senate by a two-thirds vote after a formal trial to
remove an offending officer. The sole power of Congress to remove a civil officer,
it needs to be emphasized, is by impeachment for "treason, bribery, and other
high crimes and misdemeanors. "
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This is understood by the denial of the power to remove on an address of both
Houses to the President, a power exercised by Parliament and the Iving, embodied
in a number of State constitutions, but deliberately withheld by the Federal
Constitution. Although the Framers departed from the English model in separat-
ing the removal proceeding from a criminal proceeding, they intentionally re-

tained the limited, technical meaning of "high crimes and misdemeanors" at com-
mon law, and although removal for "maladministration" was made a ground for

impeachment by some State constitutions, that ground was rejected by the
Framers.

Now, I want to deal with that for a moment, there w-as a broad term, "mal-
administration" not quite as broad as "good behavior," a term that w^as embodied
in four- or five-State constitutions, and it was pressed on the Congress, and yet
rejected because it was too broad and would leave the President, as George Mason
said, "At the mercy of Congress." So, how can we read "good behavior," a still

broader term into "high crimes and misdemeanors", when "maladministration"
was rejected, and a narrower, limited technical term was substituted.

Now I go bacli to my statement.

Consequently, I would differ from Congressman Gerald Ford's view that "high
crimes and misdemeanors" means whatever the House and Senate choose them
to mean. That view" was not followed, I rejoice to say, by the House Judiciary
Committee in the impeachment investigation of President Richard Nixon. IC

would have been a sorry spectacle to throw him to the wolves. I have stressed

these facts to underline that impeachment for "high crimes and misdemeanors'*
has a limited compass which does not comprehend all misbehavior.

In contrast to impeachment, removal for breach of good behavior was not a

legislative, but a judicial proceeding. Good behavior tenure, to use familiar

legal terms, was an estate on condition subsequent which was forfeited on non-

l^erformauce of the condition. It was terminated by a breach of good behavior,
and the termination was declared in a civil proceeding for forfeiture of the

office. Its sole object was to remove the misbehaving officer ; there were no

penalties, no disqualification to hold office in the future. The Framers patterned
the good behavior tenure of judges on the then English practice ;

it w-as proposed
in the Convention at the very outset and was embodied in article III, section 1,

the Judiciary Article. The provision for impeachment, on the other hand, was
placed in the Executive Article, article II, section 4, for the simple reason that

virtually all of the discussion and impeachment was centered on the President.

Only at the last minute were the words "all civil officers" added, without any dis-

cussion whatever of the removal of judges of the inferior courts. One com-
mentator has suggested, therefore, that there may be some question whether the

Executive Article was intended to apply to them.
Good behavior had its own criteria which may roughly be stated as the faith-

ful and diligent conduct of an office ;
it might be breached by abuse of office, ne-

glect of duty, nonattendance and the like. You may ask, does not neglect of duty
likewise constitute an impeachable offense V But the nonattendance instanced by
Coke as a breach of good behavior is far removed from impeachable neglect such
as that of an admiral to safeguard the seas or of a Commissioner of the Navy
adequately to prepare against a Dutch invasion. High crimes and misdemeanors
and breach of good behavior are like two interesting circles ;

tliere is an enclave
where they are coterminous. But while all high crimes and misdemeanors might
constitute a breach of good behavior, not all breaches of good behavior amount
to higli crimes and misdemeanors, as is underscored by the Framers' rejection of

maladministration as a ground for impeachment. Congress therefore might be

content to leave removal of judges to the judiciary and keep its own impeachment
power in reserve in the event that the judiciary failed to remove a serious

offender.

Supposing that a Supreme Court Justice was caught with his hand in the till

and the judiciary did nothing about it. it would be up to the Congress to say,
"This is a very serious impeachable offense, we want to remove this man from
the Supreme Court" ; that is your prerogative, you can exercise it. There is noth-

ing in the Nunn bill that would prevent you from doing so. In fact, it's advanta-

geous to rid yourself of housecleaning and use impeachment as a sword when
needed.

This was precisely the role envisioned by the First Congress when it recognized
the President's power to remove subordinates and stated that if he failed to

remove a derelict officer, Congress had the supplementary power to do so. That's

emphasized, that it is a supplementary power, for ai-ticle II, section 4 does not
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make impeachnipnt mandatory; it leaves it in the discretion of Congress. See
article I secUoiis 2(5) and 3(6).
When an office held "during good behavior" is terminated by the officer's

misbehavior, there must be an "incident" power "to carry the law into execu-
tion," Lord Mansfield held years ago, if "good behavior" is not to be an impotent
formula.

Let me restate that off the cuff. "Good behavior" tenure is automatically ter-
minated on misbehavior, that is the historic concept of the word "good bphavior."
The tenure is for so long as you do not misconduct yourself in office. Now, if a
man misconducts himself in office and doesn't leave it when asked to do so, it

would be an impotent formula without some means of implementation such as
the common law forfeiture procedure. That is what we are talking about here.

English law provided a proceeding to forfeit the office by a writ of scire facias.
Because almost all judicial appointments prior to the Act of Settlement in 1700
were held at the pleasure of the King, there were no cases of removal of judges
by scire facias. But the remedy was known, and in two cases prominent judges,
Sir John Walter and .Tohn Archer, who had been given "good behavior" tenures,
resisted removal by the king except after a trial on scire facias. So, here were
two judges who said, "Before we can be ousted we demand a trial on scire
facias."

Chief Justice Holt, Lord Chancellor Erskine, and Sir Walter Holdworth recog-
nized the applicability of scire facias to removal of a judge. And, if we don't
have exactly such a proceeding today, there is nothing to prevent Congress from
fashioning a remedy appropriate to the needs of the case. If an end is clearly
delineated, I think it was Madison who said. "The means are under the neces-
sary and proper clause, available to you." You can implement the termination
on misbehavior by what you are doing here in the Xunn bill.

It's captious ribbon matching to demand a precise case of forfeiture of judicial
office when scire facias was available for forfeiture of office held "during good
behavior." The law proceeds by analogy; if scire facias lies for removal of an
officer, it may also be employed for removal of a judge. At worst, no more is
involved than the extension of a known remedy to judges in order to effectuate
the framers' design that judicial tenure terminate on misbehavior. When they
employed the terms "during good behavior" they knew that the tenure termi-
nated on misbehavior and was subject to forfeiture. All that is required is to

spell out the mechanics for the forfeiture. Observe that I do not rely on the con-
gressional power of impeachment, which is limited, but on the "necessary and
proper" clause to provide a remedy for effectuation of the framers' intention.

Congress may fashion and has fashioned new remedies, if scire facias for

judges may be regarded as new. Enabling legislation may be regarded as an
additional grant to the courts of subject matter jurisdiction—forfeitures of

judicial office, if it be assumed that the exiting forfeiture jurisdiction is inade-

quate. If the court has jurisdiction to forfeit an office, which unquestionably it

has, it has jurisdiction to forfeit a judicial office. You can cure any doubts by
making it clear as you do in the Nunn bill.

INIay I remind you that the existence of an exact precedent is not the test of

"judicial power" ;
all that is required is a "case or controversy" and that is

satisfied when a charge of misbehavior has been made and controverted. Mark,
too. that all that is sought by the Nunn bill is to supplement existing "judicial

power" as Congress has so often done in the past.
Now I turn to various constitutional arguments against the line of reasoning

I outlined for you here.

The argument'? against removal by the judiciary are three: One: Impeachment
was made tlie exclusive removal process ;

two : Judses were given alisolute inde-

pendence ; and three : "Good behavior" tenure affords judges special insulation.

One: By article I, section 2. the House is given "the sole power of impeach-
ment," and by ai-ticle I, section 3, the Senate is granted "the sole power to try
all impeachments."
Back in 1936 a district judge Merrill Otis, performed mighty labors to prove

that ".sole" means "sole"; who would controvert that? But. sole power to do

what? Sure you've got the sole power, but sole power only to impeach, nothing

else; that's one method of removal, and it's the sole method that has been

granted to you. This means that no other body can bring or try impeachments;
it does not purport to bar other methods or removal by the other branches. It is

argued, however under the maxim expressio unius exclusio alterius that the

provision for impeachment bars all other methods of removal.



41

Now, mat is an argument that has been regarded as conclusive by a dear
friend of mine, an honored friend of mine, Senator Ervin. As one who worked
for 40 years—and remember, long before I turned to Academe, 1 was a practicing
lawyer right here in the Washington jungle, and I know something about the
uses of legislative history. I have appeared in the courts, and I understand what
its uses and misuses are.

Now, expressio unius exclusio alterius is a fine interpretative tool when other
light is lacking ; it is employed when other evidence is lacking to ascertain the
intention, not to thwart it once you have discovered what the intention is.

Let me give you several ideas against application of exclusio unius to this
situation. First, the maxim would in part nullify the provision limiting tenure
to "during good behavior," for as I have indicated, impeachment for "high crimes
and misdemeanors" reaches only the more serious forms of misbehavior. A judge
might be guilty of lesser wrongs of misbehavior, for example, he might be utterly
unfit for otfice by exaggerated intemperance. I once knew a district judge who
was so drunk all the time he couldn't sit on the bench. Novi', that's not a high
crime or misdemeanor, but it's indefensible to say such a judge must remain
in oQice. Misbehavior, under "good behavior" would reach cases like that, im-
peae-hment ought not. So "exclusivity" would to some extent, therefore, abort
the provisions for tenure only on "good behavior." That is one reason for saying
that expressio unius is not applicalde here.
Bear in mind, forfeiture of office for misbehavior was an incident of the

tenure, and Hamilton refused to regard the maxim as conclusive where it would
curtail an existing power. This was in connection with the pi'ovision for juries
in the trial of criminal cases, and it was argued in the several State conventions
that by explicitly providing jury trials for criminal cases, jury trials were barred
in civil cases. And remember, the jury trial was very dear to the hearts of the
framers.

So. Marshall said in the Virginia Convention :

"Why, no. it doesn't have that effect at all. It has always been an established
tradition that there is a jury trial in civil cases, and nothing in the provision for
criminal trial is intended to curtail that."
And by the same token, if you had forfeiture for "good behavior" as a long

tradition, using Hamilton's and Madison's argument, nothing in the provision
for impeachment aborts that.

Second, the First Congress, immediately on the heels of the Federal Con-
vention—and remember the First Congress was like an adjourned Federal Con-
vention, it had many framers and ratifiers—the First Congress recognized that
the President had an independent power to remove "civil officers" in the executive
branch, testimony that it did not deem the impeachment provision to be exclusive.
Look at it in terms of commonsense. Today we have 2^/^ million employees.

Every time a crooked man is in the executive branch, a subordinate, do we have
to have an impeachment process? AVell, 175 years ago the First Congress said the

provision for impeachment had no such silly consequence in mind. And so, we
have an exception for removal by the President of members of the executive
branch. And I say. ]>y the same reasoning, there is an exceptiion for the removal,
by judges, in the judiciary branch.

Third. Hamilton himself made an exception for insanity, for which "no formal
or express provision Avas made." This exception shows again, given a necessary
j*e.sult. he didn't regard impeachment as exclusive, as indeed it shouldn't be.

Wm cannot attribute to the framers intention to insulate insanity: it is just un-
thinkable that the framers contemplated that if .vou can't impeach an insane

judge, he is going to stay in office forever. That is an utterly ridiculous con-

clusion, and that rebuts exclusio unius again.
Fourth, the act of 17!>f). enacted by the First Congress—which is itself a con-

struction of the highest consequence—provided for disqualification from office

after a criminal trial and conviction of a judge for bribery. Since the impeach-
ment provision contains an express disqualification phrase, this again testifies

that the First Congress, the preeminent interpreter of the Constitution, did not
deem the impeachment provisions to be exclusive. In the words of Chief Justice
Marshall, the implication of expressio unius may serve where it "promotes, not
where it defeats the intention." It needs more than a maxim to overthrow the
intention to terminate judicial tenure on breach of "good behavior."

I hope you understood the 1790 act argument, disqualification from office is to
be found only in the impeachment clauses. So, one can argue expressio unius,
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you can only disqualify when you do it in impeachment. But the First Congress,
which knew the Constitution better than any subsequent Congress, the First
Congress enacts a statute that says that after a conviction for bribery a judge is

disqualilied, which is a constitutional interpretation that the impeachment clause
is not exchisive.

Plave I made myself clear on that score, gentlemen ?

Now, let me go to a second argument, first advanced by Justices Black and
Douglas, that judges enjoy "absolute" independence. Constitutional history
affords no warrant for the claim. "The independence of each power," said
James Wilson, "consists in this" ; it "should be free from the remotest influence
of each of the other two powers. But, further than this, the independency of
each power ought not to extend."

In other words, the judiciary was to be free from encroachment by the legis-
lative and executive branches. Let me give you an illustration close to home.
The "Speech and Debate Clause" disables the judiciary, it disables the Execu-
tive from holding a Member of Congress responsible for what he said in the
Congress. Does it disable the Congress itself from disciplining a member? You
Jiave censures of Members of Congress in the precedents.

f>0, by the same token, the independence of judges is secure against encroach-
ment by the legislative and executive, but just as the "Si>eech and Debate Clause"
doesn't prevent the Congress from policing and disciplining its own members;
so to me "independence" of the jvxdiciary does prevent the judiciary from dis-

ciplining its own members.
Judges of inferior courts had been subject to attachment by King's Bench for

misconduct and oppression, and there is no evidence that this attribute of judicial
power was to be curtailed. The law, as Chief Justice Burger reiterated, is that,
given an established common law practice, there must be a clear intention to cur-
tail it before even the clearest language will be iutei'preted to ciit down that
establislied common law practice.

Moreover. Jefferson wrote in 1816 that judges were removable "by their own
body." The very fact that judicial tenure was conditioned on good behavior itself

indicates that it was not to be "abs'olute," that is, unlimited. To my mind the
Black-Douglas repugnance to judicial removal is passing strange. The recent
IVixon proceedings once more demonstrated how hard it is to banish partisan-
ship from impeachment proceedings. Political passions are far more likely to

animate Congress than a court. With all due respect, I would rather be tried by
men trained to sit in judgment, by a court rather than by Congi-ess. Are we to

entrust to a court the trial of a man's life and lose confidence when it is a judge's
right to remain in office that is to be tried?
In other words, if we can trust a court to try a man for his life, we can trust

him to try another man merely to decide whether he is to remain in office,

whether he has misconducted himself ; that is a much, much less serious situation.
Three : It is also argued that the "during good behavior" phrase affords judges

siwcial protection except by impeachment. As we have seen, that provision ante-
dated the imi^eachment provision, which revolved almost entirely around the
President. While "good behavior" was designed to protect judicial tenure, that
tenure was expressly conditioned on "good behavior." Namely, it wasn't abso-

lute, it was only so long as the man behaved himself.
In employing the term the Framers were awai'e that the tenure was terminated

by breach of "good behavior." They exhibited no intention of continuing a mis-
behaving judge in office. To insulate him from misbehavior would in part abort
the "good behavior" provision. There is no evidence that the framers meant to

insulate a misbehaving judge from removal if he was not reachable by impeach-
ment. A canon of construction requires that if possible every portion of the
Constitution must be given effect. To confine removal to imi>eachment is to deny
effect to the words "during good behavior." for it did not require those words
to authorize removal for "high crimes and misdemeanors," to which impeach-
ment alone extends. "Good behavior," I submit, must be regarded not only as a
shield for the protection of a judge, but as a sword in the hands of his fellow

judges if he violates its demands.
The very words "good liehavior" show that it was not meant unconditionally

to insulate judges; he was to have his office only so long as he did not breach
the requirements of good Itehavior, no longer. And let me remind you that im-

peachmen t has nothing whatsoever to do with that, that was a question for
courts to decide.
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A word about the criteria of good behavior employed in section 372(b) of the
bill. Removal for mental or physical disability seems to me well within the re-

quirement of common law. An officer who is disabled physically or mentally can-
not diligently conduct his office. Hamilton, you recall, stated that insanity was an
essential ground of disqualification, and to my mind senility or physical in-

capacity stand on the same ground.
To put it another way, a man who is in a straight-jacket, for example, ob-

viously can't conduct the office at all. So, obviously, he fails to meet the require-
ments of diligent conduct of his office ; and that's true of a man that has been

paralized by a stroke, or is too senile to understand what you are telling him.
Habitual intemperance likewise interferes with the diligent conduct of an office,

and in my opinion it also constitutes a breach of "good behavior."

The very first Federal impeachment, that of Judge Pickering, was for insanity
and habitual drunkenness ; removal for misbehavior is more readily justified

—it

doesn't proceed on intent against a man who is incapable of harboring an intent.

Pickering's impeachment was a partisan proceeding. Let me remind you, that

when Jefferson seceded, Adams blanketed virtually the whole Federal Bench with
Federalist judges ; they attacked Republicans in very intemperate fashion. So all

the partisan feelings of the Republicans were excited, and they took out after a
number of Federal judges, including Justice Samuel Chase.
But personally I would say. if you can impeach a man for insanity, then cer-

tainly you can remove him from office on the grounds that he is incapable of

diligently conducting his office, which is the essence of misbehavior.

The caution with which you—I should say Senator Nunn—have approached
the definition of lapses from good behavior is commendable. As the common
law term embodied in the Constitution, good behavior is jurisdictional ; just like

the jurisdiction of the Congress is bounded by the meaning of high crimes and
misdemeanors. The bill can't go beyond that. In the same way, the power to re-

move is for such misbehavior as was regarded as a ground at common law. To

profit from experience, I would suggest adding removal for corrupt or criminal

conduct in office and for abuse of judicial power. And I want to emphasize that

over the years hundreds of complaints have been filed, and I would venture to

say that a good 95 percent of them dealt witii crooked judges.
So. I would suggest to the committee that this bill ought to be amended to

include what has really been the crying need—the trial of Halsted Ritter was
based largely on alleged criminal offenses—and I would urge you to cover a

judge who abuses the i>ower of his office, or is guilty of criminal misconduct in

office, embezzlement, bribery and corruption—that ought to be covered in this

bill. I think that is more important than senility ;
how many cases of senility have

we had in 170 years? You have had hundreds of charges of crookedness.

It may be that there are also other grounds, for example, demonstrated in-

competence, or ignorance, which I treated in my book. Experience may suggest
that such cases should later be added.
In sum, it is open to Congress, and I consider it highly desirable, to enact

legislation under its necessary and proper power which would give effect to the

common law attributes of good behavior and confirm and facilitate judicial re-

moval of judges for misbehavior. At worst, the con.stitutionality of removal by

judges may be open to question, but the last word of such doubts is for the Su-

preme Court. I would remind you of what Jefferson stated : "It is not for those

who are only to act in a preliminary forum to let their own doubts preclude the

judgment of the court of ultimate decision."

In a word, it's not enough that you have doubts. And, by the way, I was very

encouraged that Senator Hruska was kind enough to tell me he spent 2 hours of

his precious time before bedtime reading two chapters of my book. I think that's

terrific. That is more homework that many a judge has done before one of my
arguments in the court of appeals. So, I'm grateful to you for that.

In my analysis I have tried to face up manfully to every argument of the

opposition. Nothing that I have seen convinced me that I am wrong—and I'm

always ready to confess when I made an error, we are all fallible. I am convinced

that there is no merit in the constitutional arguments, Mr. Chairman, and if

there were more merit than I accord to them, I think it is important for you to

disencumber yourselves of this perennial problem which, liear in mind, suggests

to the judges" that they are immune. We had one case of Albert Johnson that I

treated, where charges" were leveled for 20 years, and you couldn't get rid of him.

He sat there, and he was constantly in trouble up to his ears in alleged crimes.
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So, I say to you, if you have constitutional doubts, do what Jefferson did. There
is enough behind the argument for removal by judges to let it go in form of legis-

lation which can be challenged. The Supreme Court will decide the question ; we
will get the decision in the ultimate tribunal.

Now, if you will afford me a few more minutes, I want to call your attention

to a number of things on the face of the bill that rather trouble me. You know,
there is such a thing a.s suffocating the baby in too much due process. I'm a great
believer in due process. I fought with the administration as an administrative

lawyer. My colleagues thought I learned .«omeihiug about administrative law be-

cause they made me chairman of the Section of Administrative Law of the
American Bar A.ssociation. I know what due process means, and I have always
fought for it. But. you can't fetter yourself so you can't move.
The bill provides for two hearings. The minute you use the word "hearing"

you suggest all of the paraphernalia of a hearing, and courts are very prone to

say due process is required. Hence, the first hearing ought to be revised so that
it's plainly just a grand jury investigation. I would reword that so that all that
is required by the Council is a thorough investigation, and the judge is getting
something that every accused would love to have, every criminal—he is getting
an investigation by judges, the most competent investigators.

Let that be just an investigation, and after the investigation, let the council pre-
fer charges. I would remove every vestige of a suggestion that the "hearing" by
the Council is "a hearing"'. Why should a man have two judicial hearings, par-
ticularly when he is going to get a review by the Supreme Court at the end of it?

You make one record, and that's enough.
Then, there is at least one section thafs open to the reading that after the

Stipreme Court review a judge will still have another hearing—let me see if I can

put my hand on the precise section.

It suggests that after he has been retired under the due process here under
372(b) by the Conference, that he can still come around and request a further

hearing on whether he should get assignments or not. I would cut that out

altogether.
After he's had his hearing, he's had an investigation ; he had had due process

in the form of a full-dress hearing before the Conference, review by the Supreme
Court—finish, that's the end of it.

If the Conference wants to use him and assign cases, that's a matter of grace.
He has been retired from the bench, he has had all his rights adjudicated, he is

no longer entitled to anything. To have still a fourth hearing, it seems to me. is

really stretching it much too far—and I hope Senator Nunn will forgive me—it's

ridiculous.
And now, gentlemen, fire away ; and to the extent I'm able I will try my best to

answer your questions.
Senator BrRDicK. Senator Hruska. do you want to question first?

Senator Hrx^ska. Professor Berger, I note the parallel between your two chap-
ters in your book on "good behavior" and the content and thrust of your .statement

this morning, and it is certainly a lucid and concise treatment of the substance of

those two chapters. Am I correct?
Mr. Bekger. That is right, sir.

Senator Hruska. The thread of the two chapters was well carried forward in

your statement. I was particularly grateful to you. in your book and in your
statement, for the differentiation in such a lucid fashion, between an impeach-
ment, and then the implied powers which are in the use of the term "good
behavior".

It is a well-known principle of constitutional interpretation, is it not—and
John Marshall was the first to enunciate that—that where there is a responsi-

bility for duty enjoined upon any of the branches by the Constitution, there is

an implied power to use those incidents, those resources at their command to im-

plement that pow'er and make it meaningful. Is that correct?
Mr. Bergkr. That is correct.
Senator Hrt'ska. And it is upon that that you base, principally, aside from

precedent—which I will get to a little later—it is upon that factor of implied

power that you proceed to the conclusions you have reached?
Mr. Berger. That is right, sir. Tins the "necessary and proper" clause. Senator,

remember, in addition to what you are saying, there is that expressed power to

supplement all the powers vested by the Constitution in any branch
;
and Con-

gress has always done that. With resi)ect to the First Congress, you recall, it

had this long Judiciary Act of 1789 which fleshed out article III.
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Aiul what you are doing is supplementing the judicial power.
Senator Hruska. Now, in the ea«e of impeachment we have the intrusion of

one independent and coequal branch of the Government under the Constitution

onto another coequal branch. Is that one reason, in your judgment, for the fram-

ing Fathers to have given express assignment of the sole power of impeachment
to the Congress?
Mr. Bergeb. That's precisely it. if you will permit me to embroider that just

a Uttle. That is one of the things we are apt to forget. The equilibrium of the

three branches was looked at quite differently to the framers than it appears to

us today. They distrusted the Executive had always been a creature of the

Crown, governors they had been saddled with. So, when they remembered all

the execesses of the Crown; when they remembered that people that were put
in executive posts were apt to become Ceasars—to use their own words—they
left it to the Congress to curb the excesses of the Executive within a narrow,
limited range.
And you are quite right in saying, what they did was to make a single breach

in the separation of power which enabled Congress to remove an Executive who
was unworthy of his office, within these circumscribed terms. That is one of the

most valuable parts of the Constitution.

Senator Hruska. Now, when we get to "good behavior", there is not express

assignment of the ix)wer. and no express language with which the judiciary has
the power to discipline their own within their own ranks. But. that is when we can

fall back on the precedent of the common law in England, isn't it? And before I

get a little further along, there are some of us who didn't study Latin at all, and
some of us who studied it are kind of rusty.
Mr. Berger. Including me.
Senator Hruska. Now. may I ask for the purposes of the record, as well as

for my own sharpening of appreciation, for a brief description of the definitions

of the writ of scire facias?
Mr. Berger. One who had granted an oflSce—and remember in early English

history, there were many grants of oflSce. A Lord, for example, would own huge
forests, and he would appoint a forester, somebody who would be the general
manager and in chai-ge of the forest. He would appoint him on "good behavior".
And in those days the fore.ster had a property interest, he was given the oQice

for life except so far as he transgressed the mandates of "good behavior".

Now the forester misbehaves, he misconducts himself in office in one way or
another. At that point the Lord could go to court with a writ of scire facias and
say, "I beg to have a declaration that this office be forfeited"

; that is the mean-
ing of scire facias. I couldn't translate in from the Latin for you, exactly what
the words mean. But that was the content.

Senator Hruska. The description is better than any definition. Now, it was
upon that that the judiciary in England in the olden days, and through the medi-
um principally of the King at the bench—
Mr. Berger. Yes.
Senator Hruska [continuing]. That the writ was processed, and that judgment

was had accordingly on the basis of "good behavior", or, to put it the other way,
of "mi.sbehavior"?

Mr. Berger. That is right, sir. And this has been done in quite a few cases,
with the exception of judges. And we want to hear in mind, why not judges?
"Well, for the reason that almost all judges, with the exception of a couple of

"sports" we'll call them, were at the pleasure of the Crown. All the appoint-
ments were at the pleasure of the Crown.
You remember .Tames "lopi>ed'' off the head of Sir Edward Coke. Coke was

thrown out of office—the greate.st mistake James ever made because he made
Coke his greatest opponent in the Parliament.
But there is an example that the Crown had the complete power to discharge.

Now. it so happened by historical accident that there were two judges—Sir John
Archer, and for the moment I can't remember the name of the other—so. they
refused to depart the oflSce. And they said. "The only way that we can ))e thrown
out of oflice is through scire facias, the time-honored way of declaring a for-
feiture with respect to other oflSces. And the analogy is, if you can forfeit a
mayor's office, you can forfeit a judge's oflSce, the great English judges said so.

And. they didn't leave their offices, as a matter of fact.

And I cited, for example, where Solicitor General "William Murray later Lord
Mansfield, was asked about an injudicious appointment Governor Chnton made

98-365—77
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in the Colonies, "What can we do about this judge who holds on "good behavior".

Murray said, "That's too bad, we never make an appointment on good behavior;
now he's got to be remove^l by forfeiting his office."

So, this is a traditional procedure, and whether or not the writ of scire facias

is obsolete, it can be replaced by using some modern remedy.
Neither the court nor the Congress have ever felt limited in fashioning reme-

dies. In addition to what you said about Marshall, I could cite .vou anther one
I thinli it's in McCulloch against Maryland, when he said, "Given the end, if that's

clearly spelled out, we are justified in fashioning the means;" otherwise you
abort the intention of the framers.
The consequence, for example, of saying. "We are powerless, the judiciary is

powerless even in the exercise of its own power ; or with the aid of Congress
through the necessary and proper clause to use a remedy", the consequence is

to say. certain misbehaving judges—let's call them habitual drunkards—are
forever insulated in ofiice. You have a horrible result.

Senator Hruska. Professor, in your summary you say it is highly desirable
for Congress to enact legislation imder it "necessary and proper" power, and
confirm and facilitate judicial removal of judges for "misbehavior".
We had as witness Judge Ainsworth of the Fifth Circuit whose attention was

called to U.S.C. Section 332(di, that is the section that deals with the judicial
council of the several circuit courts of appeal, as you know.
Now, subsection (d) reads like this :

"Each judicial council shall make all necessary orders for the effective and
expeditious administration of the business of coiu-ts within its circuit. The
district judges shall promptly carry into effect all orders of the judicial council."
Would you consider this ample authority, legislatively, upon which to base

procedures like those you have been advocating, where the issue of "good be-

havior" arises?
Mr. Berger. Since that has been a much debated question. I think clearly it

is desirable to meet it head-on b.v a bill that takes care of it along the lines of the
Xunn bill. Because here is something that is long overdue, and which the Senate is

beginnincr to consider only in this generation.
For that reason I would prefer something that's perfectly clear, because there

has been considerable debate about the provision you read to me. And I think,

having a bill like the Xunn bill, accompanied by legislative history, and the

analysis that we had put before us, we will have something that will quiet any
doubts.

Senator Hruska. I ob.served yesterday that in informal discussions with a
number of the judiciary, their answers thus far were just about what you have
given, that they hesitated to use this general language to go into a field which is

still imexplored, and unused, without some congressional mandate, and some
congressional prerequisites spelled out expressly.

Mr. Berger. I believe that's the part of wisdom. Normally I am not one that

believes there ought to be a law for every occasion, and if a law on the books lends

itself with interpretation, I'm prone to go along with that and say, "let's work
with that". But. this is a matter that has been much debated, and though I feel

that .Tudge ^Merrill Otis' job—which he wrote back back in 1930—he wanted a

degree from a university, so he submitted a dissertation at that time—I think
it is a meritricious performance, but his name carries weight. That has just been
rehashed by a district judge in Cleveland, Judge Battisti. who sent it to me;
Such writings create doubt. I am sure there are fine ^lembers of Congress who
have a doubt. So. to meet the thing head-on and spell it out is desirable.

And. above all. this is not just doing a favor to the judiciary, it is fir.st of all

getting rid of an obnoxious job for the Congress. You've get to act because in the

absence of something like this bill—as Senator McAdoo said back in 1936—the

judges feel they are immunized, that you can never reach them. For 20 years
Judge .Johnson in Pennsylvania besmirched the whole court system there. You've

got to meet that head on.

Senator Hrt'ska. Of course. I imagine that some of the judiciary undoubtedly
feel—there are some who feel this way—they feel they are unjustly being ac-

cused of being activists: and some people consider activists as meritorious,
others take a different view. But certainly, if the course of conduct which we try
to describe in this bill were exercised under the language of subsection (d),

might not the criticism be raised that they are going beyond their delegated au-

thority, that they are becoming members of that so-called activist class of jurists?
I say that without derogation one way or the other.
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Mr. Berger. Obviously, Senator. Given the exercise of such power for the first

time, I wouldn't rest on debatable inferences from broad language, I would meet it

head on.

Xow. let me address this "activist" thing for a moment. I might say my political
complexion may be labeled as liberal—I've been a long-time liberal, and I'm 75
years old—I am anti-activist ; I don't like radical activists, I don't like conserva-
tive activists. I didn't like it. for what it's worth, when McReynolds and company
and others were reading their economic predilections into the Constitution, coun-
tering what Justice Field called the tide of "socialism and communism"

;
that was

one form of activism.
I don't think you can impeach a judge for declaring a law unconstitutional.

Were a council of judges to remove a man because he was an activist judge,
whether it is in Negro cases, union cases, or anything eL^^e. I would feel that is

a very serious offense, an abuse of ix)wer. They themselves may be subject to
measures, whether removal for misbehavior, or even impeachable offenses. But,
I think, it would be an abuse of power to use the mechanism you are spelling
out here to remove a judge because you differ with his opinions. That, to me, is

unthinkable.
Senator Hruska. Professor Berger, your book did furnish at least 2 hours of

very delightful and contemplated effort on my part last nisht : and once I got
past the second page it became easier and easier because of the fascination of the
subject and the fashion in which you dealt with it.

I shall call attention to two footnotes, one at page 141 of your book, and it's

footnote Xo. 90, and I will read it.

"Assistant Attorney General (now Justice) William H. Rehnquist testified be-
fore the Senate Subcommittee on Separation of Powers on the Independence of
Federal Judges, hearings in the 91st Congress, Second Session April and May
of 1970. at page 330, that it is 'the opinion of the Department of Justice' that
the provisions of the Tydings Bill. S. 1506, relating 'to a new judicial commission
to remove judges in case of failure to conform with good behavior standards
of the Constitution are constitutionally permissible'."

Mr. Chairman. I have ferreted out tlie document in which that testimony was
given by the A.ssistant Attorney General Rehnquist at that time, and it is to be
found in the hearings that were held on April 7 and 9. and May 7 and S, at page
330. I ask unanimous consent that there be si>elled out and included in the record
at this ixiint the pertinent statement by Mr. Rehnquist in concise form, which will
form the basis for the footnote to which I referred.

Senator Burdick. Without objection, it is received.
Senator Hruska. Only two more points, Mr. Chairman, you have been so pa-

tient, and I appi'eciate it.

There is another footnote at page 174. and this is footnote Xo. 235. and it says,
"During a Judicial Conference in 19(59 Chief Justice Warren E. Burger, then cir-

cuit judge, stated that the Tydings bill constituted no threat to judicial inde-
pendence, nor invasion of the separation of powers.''
The Judicial Conference of the United States proceedings at pages 42 and 43

are quoted by John H. Hollowman in his article, "The Judicial Reform Act :

History, Analysis and Comments", 35 Law and Con.stitutional Problems 128. 138,
(1970). So. too. while testifying before the Senate Judiciary Committee on his
nomination to the Supreme Court Associate Justice Harry Blackmun saw. "Xo
great danger of interfering with the independence of the judiciary" in the
Tydings bill. That can be found precisely at page 52.

]Mr. Chairman, there are documents here from which the staff may glean those
exact respon.ses by Chief Justice Burger and Justice Blackmun. I ask unanimous
consent that the pertinent parts be concisely and in context set forth in the
record.

Senator Bcrdick. Without objection, it is so ordered.

Senator Hruska. Professor Berger, in making these requests I'm not trying
to impugn on any of your probable accuracy in citing these things, I just want
them to be readily available because these hearings will be read by Members
of Congress after this committee's processes.

I want to thank you again, I am sure I could have found it if I took enough
time to do it. but reading your book I found it in 2 hours.

Xow. the final point I make, Mr. Chairman, is this—and, Mr. Dixon, will you
hand to the witness a copy of Judge Ainsworth's testimony of yesterday—there,
Professor Berger, you will find at the bottom of page 6 the five points which the
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Judicial Conference in its March. 1975 session, approved the legislation in prin-
ciple without approving the specific provisions of the bill.
And then it was suggested that the five specific suggestions which were pro-

posed, that this committee take into consideration in .studving the legislation now
before it.

I ask unanimous consent, Mr. Chairman, that the text of those five points be
set forth in the record at this point.

Senator Burdick. Without objection, so ordered.
[The document referred to is as follows :]

[EXCERPTS OF TESTIMONY REFERRED TO BT SENi4.T0R HRUSKA]

Mr. Rehkquist. I briefly recapitulate the testimony I gave before the Tydings
committee to the effect that in my opinion and the opinion of the Justice Depart-
ment the provisions of S. 1506 relating to a new judicial eommis.'^ion to remove
judges in cases of failure to conform with the good behavior standards of the
Constitution are constitutionally i)ermissible.
And The second point I exj messed before the Tydings committee was the idea

that the provisions of S. 1506 dealing with involuntary retirement of judges
for disability were very arguably constitutional since any judge who was in-

voluntarily retired for disability would retain a judicially enforceable right to
perform the amount of work which he was able to perform.

[Hearings, Independence of Federal Judges, p. 330]
The Chairman. Judge, Senator Tydings has a Conference Committee. He

has requested that I read you five questions that he intended to ask.*******
The Chairman. Number 2 : For the past 4 years the Subcommittee on Im-

provements in Judicial Machinery has been studying the few cases of the
physically disabled Federal judge staying on the bench when he should retire,
or the very rare occasion the unfit judge. The subcommittee drafted a judicial
reform propsal. The essential part of the proposal is the establishment of a
Judicial Commission on Tenure and Disability which would be composed of
five Federal judges assigned to the Commission by the Chief Justice. The
Commission would investigate all claims of judicial disability or unfitness and
make recommendations for involuntary retirement or removal by the Judicial
Conference. The decision of the Judicial Conference could be appealed to the

Supreme Court.
Do you think this would interfere with the independence of the judiciary

or be inconsistent with the doctrine of separation of powers?
Judge Blackmun. I will try to answer the latter part first. I see no great

danger of interference with the independence of the Judiciary. The incapaci-
tated judge can be a distinct problem. It is the other side of the coin of

life tenure. On the other hand. I think it is section 332 which in my view gives
the Judicial Council of a circuit a great deal of discretion in administering the^

problems of the circuit. We have used it. utilized it on occasion with respect

to district judges who are somewhat incapacitated. It has fallen to my h)t t'^

do some of this. It is not a pleasant assignment. I think we have carried it off

successfully.
What I am saying is that there are ways and means in my view on the

statute books today. I would not want to comment because I am not qualifieil

on methods of improving existing statutes. That to which Senator Tyding*
refers is an alternative. Perhaps it is a better way. V>ut again I come to where

I started that I see no great danger of interfering with the independence of the

Judiciary in such a provision.

[Confirmation Hearing on Justice Blackmun, p. 52]

JUDICIAL conference SUGGESTIONS

After careful consideration of these provisions, as contained in S. 4158. 93rd

Congress, the Judicial Conference of the United States at its March 1975

session, approved the legislation in principle without approving the specific

provisions of the bill. The Conference went on to make five specific suggestions

which it proposed that your committee take into consideration in studying the

legislation now before it. These suggestions are :
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(1) That auy reference to Justices of the Supreme Court be eliminated
inasmuch as sufficient means exist through the impeachment process; further,
that it would be inappropriate for judges of the inferior courts to pass judg-
ment on an action of a Justice of the Supreme Court: and lastly, by statute
the Judicial Conference has no jurisdiction over the Supreme Court.

(2) The Conference believes that neither a judge or a Justice of the United
States may be removed from office except by the impeachment process.

(3) The Conference is of the view that following a hearing before a commis-
sion of the type proposed in this legislation and following review by the Judi-
cial Conference of the United States and further review by the Supreme
€ourt of the United States, mandatory or involuntary retirement of a judge for
physical or mental disability (including habitual intemperance) may be ordered
with the judge so charged being relieved of his judicial duties.

(4) The Conference suggests that a judge may similarly be retired manda-
torily (Or involuntarily) for serious misconduct and he may be relieved of any
further judicial duties.

(5) The Conference suggests that the censure of a judge following a hearing
before such a commission with review and appeal may be imposed as a less

severe sentence than mandatory or involuntary retirement.
Senator Hruska. Professor Berger, after you have perused these points, which

no doubt are familiar to you from a previous reading, would you have any com-
ments : and particularly I would like you to focus attention on points 2 and 3.

Mr. Beegek. Well, before you get to point 2, first permit me to make a personal
remark.

Mr. Chairman, in my chapter there are 33-5 footnotes, and I am simply en-

chanted that Senator Hruska has summoned the patience to go through those foot-

notes, it delights my soul. I want to thank you personally.
Now, as to the first point, suggesting the deletion of any reference to Justices

of the Supreme Court, that they be removed through the impeachment process,
and that it wouldn't be appropriate for judges of the inferior court to pass judg-
ment on Justices of the Supreme Court.
Without talking about the statute, whether the statute gives jurisdiction, just

for the first point, the Supreme Court has never been sacrosanct to me. There have
been Justices on the Supreme Court who were not nearly of the stature of Judge
Learned Hand, for example ;

and if I would be ready to remove a Judge Learned
Hand by this process, I would certainly be ready to remove a Supreme Court
Justice.
Good behavior attaches to both ; the tenure of the Justice is also based on good

behavior, they are no different from judges. Why should we set them apart? May
I remind you that the First Congress rejected .John Adams' suggestion that we
call the President "His Excellency" ; I have always maintained that we must stop
exalting the President, and regard him as a human being. Why not apply thar to
the Justices? There is nothing exalted about a Justice, he is just a man that has
been appointed to that place.
He is within the constitutional language and should not be treated any dif-

ferently. As a matter of fact, if you have accusations of a grave nature against
a Justice of the Supreme Court, why should we say, "Well, we have to use this

cumbersome impeachment process." It is, James Brice said, "like a piece of heavy
artillery" ; it takes forever to train it : you have to have tremendous public ex-

citement, such as we had with Nixon, to bring it into action. So, for all intents
and purposes it is virtually unavailable.

Senator Hruska. If you will yield. Professor. I believe Judge Ainsworth
pointed out in his testimony—I'm not sure, but if he did, I don't think it's inherent
In this statement here—not that the Sui)reme Court Justices are above tlie provi-
sions of the Constitution, nor are they above being accused or charged with high
crimes and misdemeanors. All point No. 1 says is do not include them in the sta-

tutory provisions which call for the judicuiry to pronounce judgments on a Su-

preme Court Justice becau.se of the inappropriateness, the impropriety of inferior

judges—that is judges on lower echelons—to pronounce judgment on their

superiors.
The implication is that if tliere is such misbehavior they should be held account-

able. Throughout our system of government, accountability is one of the peren-
nial, inseparable elements. If there are transgressions, it will be left to the power
of impeachment of the Senate. Does that make any sense?

Mr. Berger. Well, I thought I was addressing myself to the distinction you are

making. I appreciate the argument, but I say first of all, that while judges can
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be impeached, they are also subject to good behavior. By tlie very terms of the
Constitution both judges and Justices enjoy their office only during good behavior.

It is to me an inadequate argument to say that it's inappropriate that inferior
judges should try them. My answer to that is, a grand jury could indict a Vice
President, a grand jury on which sits a plumber, an automobile mechanic; he is

tried by a jury of his peers in the good old American way.
I don't f(u- a minute admit that Justices are beyond criticism. They are being

criticized from hell to breakfast ; they are being criticized by law review com-
mentators, including Raoul Berger.

I start with something quite different. I don't start with an exalted notion
of looking up to the Justices, they are just judges. I say th<» President is our
"Man Friday," and I say Justices are our "Men Friday" ; tlioy have to be called
to account like everybody el.se. The minute I say Supreme Court Justices can't
be tried by the lower court, then I have to say the same thing for a Court of
Appeals judge.

Even the President wotild have been indicted if he hadn't been pardoned, and
who would he have been indicted by? By a bunch of ex-Presidents?

Senator Hruska. By the Senate.
Mr. Berger. He would have been indicted in a criminal proceeding by a

grand jury.
Senator Hruska. Impeached by the House, tried by the Senate.
Mr. Berger. He could be impeached by the House, but he could also have been

indicted.
Senator Hruska. Yes. indeed.
Mr. Berger. Who would he have been indicted by, Senator?
Senator Hruska. Well, I think that the process of accusation and trial, that is

for the regular court to do, but not on the point of removing him from office.

Mr. Berger. That's right, let's forget about the removal.
Senator Hruska. He could not have been removed by a criminal court.
Mr. Berger. I agree with you on removal. But, what we are talking about is

the inappropriateness of trial. What I am saying is that the most exalted officer

in the Government, the President, can be accused by an ordinary grand jury, and
can be tried by an ordinary jury.

So. when you say that is inappropriate, I just en n't buy that.

Senator Hruska. Fine, you made your point on it. Now, what about point
No 2?
Mr. Berger. Oh. well, I believe that is also against everything I said to you this

moment. That virtually insulates judges who are crooks in office.

Senator Hruska. Could you consider point No. 2 in connection w'ith point
No. 3?
Mr. Berger. The point I am making, history has proven we certainly cannot

use this cumbersome impeachment process to get rid of a little crook. And when
you take point 2 and say, neither a judge or a Justice may be removed except by
inii>eachment, you are saying those crooks can enjoy immunity ; and history
proves it.

So, what I'm saying to you, here is a housecleaning job that you can't afford

to imdertake, nor can the democracy afford ci'ooks in office, because it discredits

the judicial system. Albert Johnson was sitting in judgment for 30 years when
the whole community knew that he was a crook. Therefore, I reject No. 2 on prac-
tical grounds.
Bear in mind, what they are really tiilking about is sort of an Emily Post

etiquette ; they are not talking about constitutional barriers. The Ainsworth point

says it's inappropriate and he doesn't believe Justices should bo removed, except
by impeachment. And I say to you that is an argument that jvist insulates mis-

behaving judges.
Mr. Senator. I want to make one point because it is for me a grand underlying

fundamental. I was tremendously distressed when, right after Ford took office,

the newspapers were full of the fact that Jerry was going in bis bathrobe to the

door, picking up his bottle of milk and his newspaper. Well, I have done that for

40 years, and nobody ever gave me any points for it.

So. all I want to say to you is this. Senator, we've got to get out of the habit of

looking at people in public office as exalted figures. They are what Iredell, one of

the founders who later became a Justice, said. "They are our servants and

agents". You use the word "accountability", that's a grand word. I don't think

anybody in public life has beat the drum more consistenly for Congress than I
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have, but that is not because I regard Members of Congress as a collectiou, with
all respect, of demigods, but because it is a marvelous debating forum ; it's the
"national town meeting" ; tbere will always be found men who liave the courage
to differ. But that doesn't attach a special sanctity to them ; we attack them, we
later sweep them out of office. I want that vein of thinking not only for the
President, but for the Congress and Supreme Court Justices, too.

As I said, I'm not an activist, and 1 hold myself free to criticize judges who
are activists. I hold myself not only free to ci'iticize judges but to say, if they
are unworthy, remove them. Don't immunize them in any way, that would be my
answer to Judge Ainsworth.

Senator Hruska. Well, these points I bring up because the Judicial Conference
was trying to be helpful to the cause, the consideration of some sort of legislation
in this area. And by laying out these points, I think they hope that we are going
to subscribe to them and approve them without a lot of consideration and perhaps
without a lot of variation and amendments, and some changes.

But, they are helpful to set the limits within which we can with some assurance

begin to draft a bill to submit to the Senate and later to the House.

May I suggest this, professor, you are a busy man, too, it's not only the Mem-
bers of the Senate that are busy, but if you will take this statement of

Judge Ainsworth and consider further those ttve points, and submit a brief

commentary on each point and include it in the record, it would be helpful.
Mr. Bergek. I must regretfully decline, I'm in the middle of another book, and

it is engaging all my energy. I'm an old man, and I've got to stay with that job.

I don't have a contract to live forever.

But, I think you made a good point, Mr. Senator, when you said within certain

limits ; let me reemphasize, we certainly shouldn't countenance removal of a judge
for his opinions because, for example the Court of Appeals is nonactivitist and
a district judge is activist. Notwithstanding, I don't like activitists on the bench
who revise the Constitution, and dictate policy, instead of trying to give effect to

the intention of the framers. as far as we can ascertain.

But, having said that, I still wouldn't want to give the power to this Conference

for removal on grounds of activism. So, I'm with you—boundaries such as abuse

of power, criminal misconduct, neglect of duty—those are grounds that commend
themselves to anyone. Any man that comes to court and waits for hours on a

judge who doesn't show up because he's in a drunken stupor will appreciate
that.

Now, to go back—and maybe this is unworthy of me, maybe I'm prejudiced—
were I a judge. I would have the professional feeling. "Well, we really ought to

be removed only by imi)eachment". and that is very unlikely to happen in any
case because in" the 170 years we had just nine impeachments of judges—well,

maybe I'm off there, but certainly of judges, and one Justice, not more than

nine.

So, a judge that sees that will say, "Well, chances of impeachment—and I'm

not talking about high-minded judges; I'm talking about the few judges who
without that deterrent might engage in exactly that kind of misconduct we had
down the years—there may be just enough "clubishness" among the bench to say,

"Well, let's leave it as it is". But I want a more convenient process.
For example, I was unsympathetic with regard to Justice Douglas. He stayed

on the beach when he was really a very sick man.
Senator Hruska. Thank you very much, professor. I kind of like to recall the

slogan of one of my professors in law school, he said, "If in my lecture you
think I'm right, agree with me and support me ; and if I'm wrong, tell me about

it". The attitude that you have displayed here today sort of epitomized that.

So, thank you very much, personally, for your appearance.
Senator Burdick. Senator Scott?
Senator Scott. Thank you, Mr. Chairman.
Professor Berger, I'm in agreement witli your thought that any bill that is

passed should bind all judges. As I recall, the same sentence is used in the

Constitution—good behavior relates to all judges, both the inferior court and
the Supi-eme Court Judges. I appreciate your feeling on that, and certainly, you
presented a very persuasive and ver.v logical discussion. And yet, sometimes our
court decisions may not appear to be as logical as you have been today : and going
back to tbe early law, even yon admitted tliat were you a judge, that perhaps you
would feel that you should be removed only through the impeachment process.
Now, having said that, I wonder if you have any decisions whereby a Federal

judge could be removed without, initially, the impeachment process.
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Mr. Berger. It has never been used.

Senator Scott. It has never been used. Well, I have some doubt as to the con-

stitutionality of it. I just wonder. I Icnow that .vou are advocating the enactment
of this bill, and certainly I am in agreement with the theory of it. But, we are

talking about new grounds. And. I don't believe that any of us would be dogmatic
enough to say this is the way the court would hold—we dout know what the

court would hold if it was presented.
You favor an enactment of this bill. Would you back it up by any constitutional

amendments with regard to the tenure of a judge? It takes some time to get a

constitutional amendment adopted: and. of course, it also takes time, as the

Chairman remarked last week, to get a measure like this enacted and tested,

so that it actually would be in effect.

Mr. Bekger. Are you advocating an amendment?
Senator Scott. Oh, yes, I do advocate an amendment. I have sponsored an

amendment for a 10-year term with reconfirmation at the pleasure of the Presi-

dent and the Senate.
I am not disagreeing with the remarks you made, and I hope you are right.

But I don't believe we know whether you are right or not until the court has
Mr. Berger. Well, if you don't pass the bill, the court will never speak.
Senator Scott. I'm in agreement with you.
Mr. Berger. Thomas Jefferson said that, Mr. Senator.
Senator Scott. Now. you have heard the classic example of a lawyer address-

ing the Supreme Court, and one of the Justices remarked. "But. counsellor, that's

not the law", and the lawyer responded. "It was until Your Honor spoke".
We don't know what the Supreme Court is going to hold.

Mr. Berger. Well, where does tht leave you?
Senator Scott. We might pass this law. but we should back it up by a con-

stitutional amendment for tenure of judges, in reserve if the court iiltimately
holds the law unconstitutional?

:\Ir. Berger. Oh, you are suggesting that in addition to passing a law of this

kind there should be a supplementary move to get an amendment?
Senator Hruska. Will the witness yield? The lights on the clock indicate that

a rollcall vote is in process on the Senate Floor. We will recess briefly until the
Chairman returns. I presume he is on his way to the Senate Chamber to vote.

Senator Scott. Mr. Chairman, could we get an answer to this because I cannot
come back.

Senator Hruska. Sure.
Senator Scott. If you would, Mr. Berger.
Mr. Berger. I see the logic of your proposal. Senator Scott, but since I don't

regard the issue as debatable as you do—and I say this not on the basis of any
authority I could claim, I say this on the basis of study in depth, of having spent
many, many weary months—I am convinced myself—and I might not have con-
Tinced you—but I would urge you to do what Senator Hruska did. I would urge
you to take a coujile of hours to read those chapters.

Senator Scott. Mr. Berger, I have the highest respect for you as an authority
on the Constitution. I'm not talking about that. You may be right, and the Su-
preme Court could be wrong, but they still would be the governing authority.

Mr. Berger. Let me address myself to that.
Senator Scott. Let me add one other thing
Mr. Berger. No, no, no, if you will forgive me, sir ; let me address myself to

the question you asked me, so we can have the record clear on that.
Senator Scott. All right.
Mr. Berger. You asked me why I'm not for an amendment. The reason I'm not

for it is because I'm convinced that the issue is not nearly as debatable as you
think it is.

Senator Scott. All right.
Mr. Berger. Wait, now
Senator Scott. You might want to rethink this, because last week we recited

several Justice of the Supreme Court in dicta in which they disagreed completely
with what you just told us.

Mr. Berger. You've got Rehnquist, and Burger, and Blackmim who were read
into the record by S«Miator Hruska.

Senator Scott. These were remarks made in decisions by the Supreme Court
of the United States.

Mr. Bekger. As you mentioned, dicta.
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In any event, we've got an honest difference of opinion. Yon asked me would
I back an amendment as a supplement, and I stated for the reasons I stated that
I wouldn't.

Senator Scott. You do not feel that it should he
Mr. Berger. That it's necessary. I don't think it's necessary, and it would

encmnber your efforts to get a bill through.
Senator Scott. Mr. Chairman, I'm going to have to answer to my name. Thank

you very much, Mr. Berger, I've enjoyed hearing your thoughts.
Senator Burdick. We'll be in recess for about 10 minutes.
Mr. Berger. A'ery good, sir.

[AVhereupon a 10-minute recess was taken.]
Senator Burdick. We are certainly grateful for your testimony today, Profes-

sor, I have enjoyed it very much. I didn't have a chance to read your book last

night, but I got a pretty good review of it tod;) 7.

Mr. Beregr. You have two footnotes which I wouldn't have thought of citing in

my statement.
Senator Burdick. The thrust of your testimony is that we should settle the

matter. AVe had hearings in the past, sorne years ago ; and now we shonld settle it.

May I ask you this question. We know we could settle it by constitutional

amendment, don't we?
Mr. Berger. May I candid with you, Mr. Chairman?
Senator Burdick. Yes.
Mr. Berger. That's the "kiss of death". Getting a constitutional amendment

requires an issue of the highest moment which agitates the whole community.
It's got to be something that excites public passions. Do you think for a moment
you could whip up any interest that a senile judge, or a sick judge

Senator Burdick. I'm not so sure the public isn't ready for something.
Mr. Berger. I would bow to your judgment of the public pulse because that is

your field, and you are much better in judging i:)OlH"ical events than I am. But,
I have seen enough in my fairly long life of what happens to amenriments. I can

remember, for example, the struggle by a Southern politician and Everett Dirk-
sen, to undo the reapportionment decision, and what a struggle he had.
To get it through the Congress you need two-thirds on both sides ; whereas,

to get a bill through you just need a majority. And, an amendment is, to me,
the last measure of desperation, if you can't do it any other way. it's tliere. you
can make a stab at it. But my own feeling is, before we start talking about the

law, why should the Congress have to grind to a halt in order to consider whether
to remove a crooked judge, or whether a man is too old to serve on the third

circuit, for example, like BufBngton and Davis.
It just makes good sense, good administration that Congress .should be free

to deal with the tremendous issues that are Itefore it every day.
Senator Burdick. We are not arguing about that, the necessity of something

being done : I think we all recognize that.

Mr. Berger. The rear^on I m;ike that point, forgive me, Mr. Chairman, is that's

the kind of a reason that the Supreme Court itself would fully understand, and
say, "We ought to do our own housecleaning.

'

Sanator Burdick. I just want to let you know that we had some witnesses
here before this committee, and one testified as to a judicial tenure act in

Virginia : and the other one on the judicial tenure act in California. Both of

those were created by a con.stitulional amendment by those States.

Mr. Berger. But, in California amendments are a dime a dozen, they are

accustomed to amending their constitution, whereas in our whole 170 years we
have had 25 or 26 amendmens ; it's like pulling teeth.

Even with all the power of women's lib, you've still got a problem of getting
the equal rights amendment across.

As I say again, with genuine deference to your political judgment, you are

picking a hard road because I don't think it will excite enough public interest.

This is really a housekeeping measure, that's the way it looks to me.
Senator Burdick. One thing has been intriguing me a little bit on the historical

background you gave us today. What was the historical background of the

term "high crimes and misdemanors'' ; your testimony seems to separate the

serious crime, the impeachment, and the lesser offenses of misbehavior, uiisde-

eanor. What is the historical definition of misdemeanor, is that something big,

or something small?
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Mr. Bkrcer. To heKin Avith. liish niistlemeanor lias no relation at all with mis-
demeanor. This is an extraordinary fact, but it is so. Remember, impeachment
was a parliamentary proceeding. The first imi>eachment. liack in about 1380, of

the Duke of p]ssex, proceeded for treason and other high crimes and misde-
meanors. So. what was meant liy high misdemeanors?
Now, long before there was such a crime as misdemeanor, parliament devel-

oped high misdemeanor, and it usually proceeded with it against a minister for a
liigh crime against the state, whereas misdemeanors were l)ased on offense

against the individual. Jlisdemoaiiors in English law never entered parliamen-
tary inijieachment : high misdemeanors under parliamentary law, never entered
into English criminal law. So, you start with that.

Now. a high misdemeanor was a very serious thing. They proceeded, for

example, for neglect of duty; the admiral who has neglected to safeguard the
sea : llie high commissioner

Senator Burdick. Excuse me. Off the record.

[Discussion off the record.]
Mr. Berger. To put it in a nutshell, the Parliament proceeded against high

ministers of the King, that's were it originated. You had favorites like the
Duke of Buckingham ; or Lord Chancellor Francis Bacon—that was one of the
early im))eachments. about KlL'O—who was engaged in acts which amounted to

bribery. He was impeached and removed from office. They went after the big-
shots for serious offenses, and usually as a means of tearing down the favorites of

King Charles II, like the Duke of Buckingham, who was subverting the consti-
tution. That was the most serious ci-ime, subverting the constitutional processes.
Now. normally good behavior, breaches of good behavior concerns small fry,

a chief forester, or something of the sort : it didn't concern serious high crimes ;

such breaches weren't even crimes for the most part. But, diligent conduct of the
office can embrace misconduct of office of any kind.
Am I responsive to what you are seeking?
Senator BtiRDicK. You are responding very well. I wanted the record to show

that the misdemeanor and its historical backgi-ound is not the misdemeanor re-

ferred to in common parlance as misdemeanor today.
Mr. Berger. That is right. If I may add to what I have said: This is to be

found in my chapter that deals with high crimes and misdemeanors and I must
say I was really gratified that a very, very large part of the House Judiciary
Committee was persuaded by my analysis, and their report is in very large part
based on it.

But the first mention we get, as I say, of a high misdemeanor is way back in

3380, and it wasn't until about the early part of the 16th centur.v—almost 200

years later—that you run across a misdemeanor for the first time. Before that
time, curious as it may seem to .vou. hut I think it's worth mentioning, there were
felonies, very serious offenses, and trespasses. You are familiar with trespass:
in your torts law, if you recall, you could bring a writ of trespass : and there was
also a crime of trespass. Now, trespass disappeared and was supplanted by mis-
demeanor in the early part of the lOth century.

So. you have totally different origins. I found the historical materials that
showed what high crimes and misdemeanors meant : high crimes and high mis-
demeanors. And a high misdemeanor was an entirel.v different breed of cat than
a misdemeanor in criminal court. Traditionally, in England, you don't find

high misdemeanors in criminal coiirt, and you don't find misdemeanors in im-

peachment proceedings.
Senator BuRnicK. Apparently, what they did, the.v removed the distinction

between them. If it was a serious crime it was a felony or a high misdemeanor.
"Sir. Berger. 'SYell. for the purposes of criminal law, a felony, for example,

would be murder, rape, things like that. The lesser crimes originally were
trespasses, assault, l>attery. But. a misdemeanor was definitely a lesser crime
than a felony, quite different, in the criminal proceedings. But it is irrelevant to

imneachment because it never crept into the impeachment parlance.
Senator Burdick. I see. Staff has a qnpstion or two.

"Mr. "VYestphat,. Professor Berger, if I can call your attention to page 14 of
the bill—I believe you have a copy of the bill in front of you—and in the begin-

ning of line 5 on that page they propose a new section 372a, removal of .iudges. In
the language, beginning at lines 10 ajid 11 they say that the ground for removal
is that the conduct of such juslice or .judge is or has been—and T quote—"incon-

sistent with the good behavior required by article III section 1 of the
Constitution."
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My question to you is this, I'm not sure from your testimony here whether you
believe that this is sutEcient stcatutory language in order to define what is the

ground for removal
;
or whether your testimony has been that the Congress should

supplement that language by attempting to specify what is meant by "bad be-

havior," by using terms such as abuse of power, neglect of duty, habitual intem-

perance, and some other terms.

Now, can you tell us what your opinion is on that?

Mr. Bekger. I'm grateful to you for asking that question. Some of what the bill

has in mind appears under 2(b), lines 22, 24, etc. But I would prefer, since you
asked me—it says "good behavior required by article III,"' and that is of course

constitutional language. And then I would go on and add something like this. "For

purposes of this bill "good behavior' shall be criminal misconduct in office, such
as bribery, corruption and the like," you can use better language, so that on crim-

inal misconduct in office you get a broader scoi>e. Also include abuse of power,

neglect of duty, and I would pick up, inability to discharge the office due to either

mental or physical disability. I would say, mental disability which disables a
man from discharging the duties of his office

;
habitual intemperance, too.

I would get these together as a definition, just as a matter of style. Some of

these things appear at the bottom of page 14 and the top of page 15. I would

pull them together in a definition.

Mr. Westphal. The language on the bottom of page 14 which you referred to

as section 2(b) of this new section that si>eaks of involuntary retirement, rather

than removal. In other words, they would give you this power to involuntarily
retire a justice or judge who is unable to discharge efficiently one or more of the

critical duties of his office by reason of permanent mental or physical disability.

In other words, this is an involuntary retirement power whereas the language
that I previously read to you, that is "inconsistent with the good behavior re-

quired by article III," is part of the new statute which would justify removal.

Let me try to get closer to my point. Do you believe that the additional phrases,
such as you have suggested here, criminal misconduct in office, neglect of duty,
habitual intemperance, should be written in the statute, or should they be made
part of the legislative history?

Mr. Bekger. No, in the statute. Let me first of all say this, Mr. Westphal, I have
talked with Senator Xunn early this morning, and he doesn't regard this draft

as the last word, it's a springboard. I think this question you asked gives us a
fine approach. I think you should have a definition of what is "good behavior," or

lapse from good behavior. And, this bill requires redrafting, first of all, you want
to remove any notion that preliminary investigation by the council is anything
but an investigation, a removal phase of the hearing.
But I would revise this and let it apply across the board to whatever causes of

removal, whether a man wants to retire voluntarily or not. This gives him the

option of retiring voluntarily, and if he doesn't, you've got the basis for charges
of lireaches of good behavior.
Mr. Westphal. In that connection, as I search for words that will try to give

some evidence of the intent of the Congress as to what the phrase "absence of

good behavior" means, I recall the fact that in many of the State constitutions

the terms "malfeasance, misfeasance, and nonfeasance" are used, and those

terms are terms of art in this area.

Do you think that the use of those terms would add something, or should those

terms l>e avoided?
Mr. Berger. No, these are certainly departures from good conduct, but they are

really more serious departures from good conduct, malfeasance in particular. I

would want to refresh my recollection to just what misfeasance entails, and non-

feasance, before I jump on the bandwagon ;
but broad terms like that might be

useful.

The starting point for me is this—and incidentially. Mr. Chairman, I applaud
the approach of your counsel. I think that is highly desirable, tighten what we
are talking about and get it in the statute.

Senator BuRmcK. Of course, we get into other problems, too, when you try to

define misconduct, or bad conduct; sometimes you are going to have difficulty

how you use the power. Suppose a district judge had been reversed 80 percent
of the time, is he abusing his power?

:Mr. Berger. I want the legislative history to show that a man shouldn't be

subject to removal Itecaiise the court of appeals differs with him : liecause he is

not sufficiently activist, or too much activist, or because he has been reversed.
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Bear in mind, the Supreme Court by 5 to 4 from time to time reverses itself. It
sometimes held that 50 or 60 judges, or prior .iustices were wrong ; what does that
mean? The fellow that gets the last say is infallible, not because he is infallible

per sf, but because he is given finality.

So, I am not prepared to accept that because the court has differed 80 percent
of the time with a district judge, that he is incompetent. Removal for incompe-
tence, yes. hut I want that provt-n. And although, after study and research. I have
concluded that ignorance and incompetence might be a ground for removal. I

would prefer to put that in a second, future step.
See. we are doing something that is innovative, we have neglected this for 150

years.
Senator Bttrdick. Well. I want to call your attention to the fact we need a defi-

nition of what "bad behavior" is, and we might have to define the terms we
specify.
Mr. Bergek. Well, I'm glad you called my attention to this. When you use "abuse

of powei-," you could say in the legislative history, "we do not intend by this to

convey that a difference of opinion between an appellate court and a lower court
in any respect reflects that the district court has been abusing its power. It
should take more than that.

This was the thing that Dotiglas was afraid of. you see, that a reviewing tri-

bunal didn't like district court judges' rulings in labor cases. You can meet that
head on.

Mr. Westpiial. I think you made the further point, that the fact the procedure
set forth in this bill sets the judges themselves as the ultimate judge of what
is abuse of power, or what is neglect of duty. That is sort of a safety valve on
this because they really are peers of the man they are judging, and they probably
have a better insight of what his conduct lias been.

Mr. Berger. I want to say something that is a little bit embarrassing on the
record, but I'm going to say it nevertheless. My own feeling originally was to
draw in circuit court judges, and district judges, and Justices of the Supreme
Court. I did that on the theory of the cases that went to the Emergency Court of

Appeals.
As I told Senator Nunn, I'm not taken with including the judges of the customs

court, the customs courts of appeals, et cetera, because in my experience with
them here in Washington, I found that such courts became a dumping ground for

political hacks, they aren't of high stature. That is my experience, I may be pre-
judiced. And I feel if a judge is going to be charged, I want the best judicial
panel : and I would prefer to draw from the district bench and the courts of
appeal.

I iiope I may be forgiven for speaking out in candor, but I think at 75 a man
has earned the right to speak his mind.

Mr. Westphal. I have one further question. If legislation of this type were
enacted by the Congress, do you have any doubt that the power which would be
given to the Council on .Judicial Tenure and in effect the Judicial Conference
would in fact be exercised by the judges who serve on these bodies, that they
would do their own housecleaning. as you view it?

Mr. Berger. Well, in some cases they have been able to do that, for example
with respect to Stephen Chandler out in the Middle West—and Conrrress knows
all the facts of that case—if we believe for one reason or another he was in-

competent to deal with what was before him. But let's take the strongest case,
the case where criminal charges were being preferred against Albert Johnson of
Pennsylvania ; I can't believe the Congress should deal with that. As a matter of
fact, one of the courts of appeal judges from that circuit came down to the Senate
and begged the S(>nate to do something abeut it—no. it was the House : he begged
the House to do something about tb.at. and they said it was too cumbersome.

I think the Conference would act. And of course, in a "stinking" case, if it was
an impeachable offense, the Congress reserves the right to impeach. But I think
the Conference is likely to carry it forward.

Mr. Wertphal. The reason I asked you that question, you made reference a
few minutes ago to the situation in the third circuit where there was some ques-
tion wliether a couple of members of the court were too old.

Mr. Berger. Buffington—they were about 90 years old. senile, and being used
by one of the circuit court judges who was corrupt. They didn't know what they
were doing, but he well knew.
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Mr. Westphal. I'm not sure whether at that time the statute contained a pro-
vision that it contains now, section o72(b), whereby the judge who was so old

that he suffered a physical or mental disability to sit on the bench could be re-

moved, he could be involuntarily i-etired simply by the judicial council of that

circuit, certifying to the President that tliis disability existed.

Do you happen to recall whether that involuntary retii'ement power existed?

Mr. Berger. I don't think at that time we had a provision. The provision, for

example, would enable a Justice to retire and get his pension. That is relatively
recent.

I want to say, you suggested another point to me, Mr. Chairman, and that is

this : Here was a bill by Congress which really recognized a power of removal—
to be sure, with pay—but that itself confirms the power we are talking about be-

cause, as was earlier said by the Court of Appeals in Virginia, very early, to make
an office a sinecure, even though the man remains a judge, and to deprive him of

all his functions, was an offense against the Constitution.

So. I would say that the statute that you, Mr. Westphal, quoted to me is a

pretty good precedent
—you will find it in a footnote in my chapter—it's a pretty

good precedent for this bill.

One other thing, before I forget. I think this bill could profit from a close look

of the sort you are giving it, a tightening and revision
;
and bearing in mind the

Chairman's remarks that you don't want by definition to fetter yourself. And also

bearing in mind that you've got to stay within the common law confines. "Good
behavior" is a jurisdictional terms, you can't change that. But the fundamental

UK-aning really is, "diligent conduct of office." For example, a man who takes

bribes (fiscredits his office, that's misconduct in office.

Mr. Westphal. Let me now turn to one last point. You have suggested that it

probably is not necessary to encumber the procedure provided for in this bill by
having a formal hearing in the proceeding before the Council on Judicinl Tenure.
You suggested that hearing be eliminated, and the hearing be before the Judicial

Conference after the Council on Judicial Tenure had in effect preferred charges.
Mr. Berger. If I may interrupt
Mr. Westphal. Let me ask the question. I think you would agree that in the

proceeding before the Council on Judicial Tenure the judge who is under investi-

gation should receive notice of the fact

Mr. Berger. Oh, yes.
Mr. Westphal [continuing]. That he is under investigation, even though he

may not be entitled to full-blown due process at that particular point.
^Ir. Berger. I would give him notice. I would give him the right to come with

counsel. I would give him the right to cross-examine. But I would be emphatic
rhat this is merely an investigation and not a hearing; that the hearing will be
before the Conference, so that you don't let him bog down your investigation.
You remember how James St. Clair was trying to exert every power he could

to convert the Nixon investigation before the House into a full-fledged hearing,
which was just another misconception of the function.

Mr. Westphal. He was trying it in the House, rather than trying it in the

Senate.
^Ir. Berger. That's right, that's exactly the point.
Mr. Westphal. That is the point you make here, the hearing is before the

Judicial conference, and not before the Council.
Mr. Berger. The latter is just an investigation. You can be generous and give

him very lai\ge rights, but it still is an investigation. I don't really understand
it, but I would cut out the provisions

Mr. Westphal. A hearing given for involuntary retirement, but then you
would not assign him.

:Mr. Berger. Yes, that's right, I would get rid of that. Once he has been heard
and has an npi>eal to the Supreme Court, the Conference can use him or not; no
morp hearings.
Mr. Westphal. Isn't it somewhat inconsistent that you could reach a conclu-

sion that a man is physically and mentally disabled from performing his duties
of his office, and yet entertain an idea that at the conclusion you would put him
back on duty?

Mr. Berger. That's another way of voicing it. it's fatuitous as far as I'm con-

'•eriK'd. I would give him every right before the Conference, and an appeal, and
that's the end of it.
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I have very high regard for the work your stafif is doing, and I know that when
your bill emerges with the help of counsel, Senator Nunn and his staff have really
been working; on this, you will come forth with a bill that will be tirst rate. Aud^
like all of life's endeavors, it won't be the perfect definitive thins, but it will be
a starting point and experience will shown ways in which it can be improved ;

and 10 years from now you can return and improve it.

Mr. Westphal. Thank you, I*rofessor Berger, I have no further questions.
Senator Bubdick. Professor, thank you very much for your contribution, it was

very helpful.
Ml". Bekger. Let me say this, it has been a privilege to appear before you :

I am
truly delighted that you are thinking about the Nunn bill, because down the

years you are going to be proud of doing a job like this.

Senator Burdick. The hearing is adjourned.
[Whereupon, at 12:25 p.m., the subcommittee adjourned, subject to the call

of the Chair.]

Senator Nunx. Mr. Chairman, with all of your distinguished wit-

nesses here this morning, rather than repeating the constitutional

arguments, I will defer to the other witnesses. I read Senator Ilruska's

testimony very briefly this morning. It is excellent. My statements have

already been made part of the record. I think Professor Berger^s com-^

ments answer all of the constitutional issues.

Therefore, at this stage I will simply thank you for letting me ap-
pear. I will be delighted to try to answer any questions you might have.

Senator DeCoxcixi. Senator, we thank you for coming here today
and for your continued effort. I have been advised that it was in 1974:

in the 93d Congress when you first introduced this legislation. That
indicates the tenacity you have shown toward improving the jtidicial

machinery of our country.
I thank you sincerely for staying with it. I hope that we can, to-

gether, successfully design a suitable judicial tenure bill and usher it

through Congress.
I have one question. It is an opinion that I would like to solicit from

you. Senator Xunn.
From your experience with both the bar and the bench, if a Judicial

Tenure Act passed that was similar to what we now have before us, do

you believe that the Federal judiciary w^ould meet the challenge, im-

plement it, and actually use it?

Senator Nuxx. Mr. Chairman. I have come to the conclusion in my
5 years here in the Senate that no legislative remedy to any |:)roblem
is perfect. I think that there will continue to be areas wlieie this proce-
dure would not be as effectively utilized as the authors of this legisla-
tion envision, but I think that it would be a great htep in the right
direction.

I have talked to enough Federal judijes to believe that a great number
of them feel that there is a void in this area. I believe tliat they would
implement it. That is in most areas. There Avould be some areas wlien^

they would not, but I believe that it would be a giant stc]) in tho right
direction. Even if onlv ^iO percent of the circuits in this country utilized
this properly I think it would still be a significant improvement in
those areas. Avithout any detriment to the other areas.

Also, I think that we have to realize liere that we do have the

statutory provision of citizen initiative. Therefore, ovon if certain

judo:es in certain circuits did not want to fullv cooperate with this we
do h'lve a i)rocedure whereby this can go to a Judicial Tentire CounciL
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That Council, of course, as this bill is now strncturod, would not act

on the complaint until such time as the judicial circuit had a chanci? ta

at least connnent on the complaint. However, we do not envision that

they would have the right to dismiss the complaint, because that would
be a question of fellow judges being able to dismiss a complaint against
one of their friends and colleagues.
We do, however, have provisions in here so that they would have the

full right to comment. Then that would go on up to the Judicial
Conference.

Therefore, by and large I believe that it would be a great step in
the right direction. It probably will not be jDerfect.

Concerning your reference to my experience with the bench, I would
like to say that I have always looked up at the bench. I have never had
the privilege of looking down from the bench. I have practiced law and
I have talked to an awful lot of people in this regard.

Senator Dp:Coxcixt. I know that.

Senator, do you think that if we leaned more toward the circuit

having the first review of the problem it Avould inhibit progression of
a case to the Judicial Tenure Council or Disciplinary Commission ? Do
you think that would happen if we permitted the local circuit to first

review it and make a decision as to whether or not to refer it on?
Senator Nuxx. Mr. Chairman, that was not in our original bill. I

am not sure, but I believe that at that time Attorney General Griffin
Bell had retired from the Fifth Circuit Court of Appeals and was then

practicing law when he came up to testify. He and I had a conversa--

tion about this matter. I also had conversations with other people about,
it.

I was convinced that it would be better to have more local input
provided, one key point being that the local circuit did not have the

authority to dismiss, but had the authority to see if they could iron
out the problem to see if they could come to some solution that would
be satisfactorv to the complainant. If they could not, then they would
have the right to comment and give their opinion to the Judicial
Tenure

Comicil.^ They would not, however, have the right to dismiss.
I think that if you give the circuit the right to dismiss it would

negate much of what we are trying to do herel However, I think that

certainly the maximum input should be provided.
I might also say that former Senator Tydings has done an excellent

job in this. He sort of plowed the original ground. His bill, which
was introduced in 1969. provided the focal point on which my bill was
drafted. I have conversed with him quite a bit. I think he"^ is due a.

great deal of credit for pioneering in this area.
Senator DeCoxcixi. Indeed, I agree.
Do you care to comment. Senator, on the effects or approach of this

bill toward the Supreme Court? Do you believe that constitutionally
we can have a disciplinary body ,for the Supreme Court ?

Senator Nuxx. We have thought about that a great deal. I know that
this will be one of the most controversial ]')oints.

'"

First of all, in studying the constitutional history of this, I could
find nothing that gave me any inkling that the Supreme Court was
intended to comply with anything other than the "good behavior"
clause that applies to all the other Federal judges.
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If the Supreme Court is supposed to comply with that "good be-

havior'' chiuse, I think there ought to be an ap[)ropriate means of in-

suring that. Certainly there is a distinction that can be made in terms
of public focus on the Supreme Court, as opposed to the circuit courts

and judges further removed from the very highest court.

Impeachment has been shown in recent experience to be a totally im-

probable instrument to be used in the case of a Supreme Court judge
who is senile or disabled. It is kind of like firing lieaA^ artillery at

ant bed. You certainly do not w^ant to bring impeachinent proceedings
against a senile judge or a judge who is obviously physically disabled

but has sei'vecl with distinction and honor for many years. In that

case we have no remedy whatsoever right now.
I believe that this legislation should apply to the Supreme Court. I

believe that there are areas where distinctions can be made in the

treatment of the Supreme Court as distinguished from other courts.

One thing we have done in this legislation is to say that a Supreme
Court judge is actually the so-called defendant in this area. If he is

the one who is being examined for senility or other cause, we would
have a special kind of court that would be the court of appeals that

would not be comprised of his colleagues.
Senator DeConcini. Do you think that there is any credence in

the ABA's argument that the Supreme Court cannot be subject to any
inferior court ?

Senator Nuxisr. Cei'tainly I do not want to take up a constitutional

issue with the ABA, but all the constitutional history I have read on
the subject would not support that. I think that Professor Berger
stated very emphatically that he sees no reason why the Supreme
Court should not be considered part of this.

There are two dimensions here. One is the theoretical constitutional

argument. I believe that the evidence—although perhaps not 100 per-
cent—is over 50 percent in favor of including the Supreme Court on
constitutional grounds.
The second application is the political side. I believe that the Ameri-

can public would expect that the Supreme Court be included in this.

There may certainly be room for an innovation here. I have heard
that you, Mr. Chairman, and the staff have discussed with mv staff the

possibility of having the procedure work all the way up the line as

it is envisioned in this legislation.
If a Supreme Court Justice is involved, the Judicial Conference

instead of. in effect, tei-minating his tenure in office, would then peti-
tion the House of Representatives. At that stage the impeachment
pi-ocedure would begin.
That has validity as far as ''bad behavior'' is concerned. I am not

sure it has validity as far as senility or disability, because you have
the same question. I really do not believe that Congress would ini-

tiate an impeachment procedure with all the overtones of it for a

judge who had some kind of physically or mentally disabling prob-
lem, but had conducted himself with honor over a period of years.
We would have to think about that, but certainly I would be open

to any kind of exploration of this area.

Senator DeCoxchstt. Thank you. Senator, very much. We certainly
appreicate your testimony. We will keep you closely advised of this

bill's progress.
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Senator Xrxx. Thank yon voi'v mncli, Mr. Chairman.
Senator DeCoxcixi. Senator Ty»lings is onr next witness.

Senator Tydings, welcome. I want to particuharly say thanks to you
for taking time from your busy practice and other endeavors to come
down to testify on a bill that I Imow you have been so involved with
over the years. Chairing this connnittee, I feel tliat I have very big
shoes to till. I welcome hearing from you and your testimony will ap-

pear in the record in its entirety.

STATEMENT OF JOSEPH D. TYDINGS, ATTORNEY, MARYLAND AND
THE DISTRICT OF COLUMBIA, AND FORMER ¥.S. SENATOR FROM
THE STATE OF MARYLAND

Mr. Tydixgs. Thank you very much, Mr. Chairman. I appreciate

your courtesy. I appreciate the kind words from Senator Nunn. I would

ask, as you suggested, that my statement be incorporated in the rec-

ord in its entirety. I also have a copy of S. 1506, which was introduced
in the 01st Congress by myself with ^Messrs. Eagleton, Goodell, Hat-

field, Magnuson, Mondale, Muskie, Scott, Stevens, and Yarborough.
It is a predecessor of the proposal which you have before you. I ask
that a copy of S. 1506 appear in the record.

Senator DeCoxcixi. It is so ordered. It will appear in the record.

[The prepared statement of Senator Joseph D. Tydings and S. 1506
from the 91st Congress follow :]

Statement of Joseph D. Tydings, Esq., Attorney at Law
IN Marylanu and the District of Columbia

To the ;Memliers of the Subcommittee on Improvements in Jiirlicial Machinery
of the United States Senate Committee on the Judiciary :

I appreciate the invitation to make a statement to you on behalf of the pro-
posed enactment of S. 1423. the proposed Judicial Tenure Act, introduced by
Senator Nunn. I have some little background on the subject before you and hope
that my comments will be helpfid.

It was my privilege and honor to chair this Subcommittee from 1965 through
1970, with the assistance, counsel and support of some exceptionally able United
States Senators, including Senators Sam Ervin of North Carolina and Roman
Hruska of Nebraska. We were able to initiate, author and pass into law, in addi-

tion to the normal workload of the Subcommittee, the Federal Magistrates
Act, the act creating the Federal Judicial Center, the Federal Jury Selection Re-
form Act, the Multi-district Litigation Act, and other major judicial reforms. The
area where we were not successful, however, was that of the tinfit federal judge.
On October 15, 1965, shortly after I became the chairman of your Subcom-

mittee, I stated on the floor of the United States Senate that, although on the

whole the general caliber of the federal judiciary has been extremely high "* * *

the problem of the unfit judge is a serious challenge to our judicial system." I

announced at that time tliat this Subcommittee was going to inidertake an ex-

tensive study of the problem of the unfit judge with the hope that we would be
able to provide helpful legislation. In an initial effort to stimulate discussion,

reprints of my Octolter 15, 1965 speech were mailed to the entire federal bench
and every United States attorney then serving.
On February 15, 1966, this Subcommittee held its first exploratory hearings

on the vital, but sensitive, problems of judicial fitness. At that time, the Sub-
committee heard testimony from John Biggs, Jr., the distinguished Senior Judge
from the Third Circuit; Bernard Segal, Esq., later to become President of the

American Bar Association : and Joseph Borkin, Esq., author of the renowned
book, "The Corrupt Judge." The three witnesses graphically described instances

of disability and misconduct on the federal bench. That testimony, taken on

February 15, 1966, clearly documented not only that there had been sick and

fiS-SO.-— 77-
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corrupt judges on the federal benc'h, hut also the great harm which such judges
do and the inadequacy of the present machinery in dealing with them. That
testimony convinced us that tlie sultject of unfit judges is one of the most sig-

nificant issues witli whicli the Subcommittee could concern itself. It also con-

vinced me of the need to bring about a spirited and vigorous dialogue on judicial
fitness and on the possible solutions to the problems. I, therefore, instituted a

policy of obtaining the widest possible dissemination of our thoughts on the

subject and of the product of the Subcommittee's inquiries.
(Jn March 24. 11J06, I wrote a letter to all federal judges setting forth my

desire to increase the capacity of the federal judiciary to police itself and asking
for their suggestions and comments on the need for legislation to deal with the
overall problem of judicial fitness. Thus began the correspondence and accumula-
tion of relevant material which, at the conclusion of my term in the Senate,
filled more than a complete file cabinet in the office of the Subcommittee. Speeches,
i-eprints of hearings and copies of the bills which were eventually introduced,
flowed constantly to federal judges, United States attorneys, law schools, bar

associations, members of the bar, court administrators, students and interested
citizens. The recipients responded in depth. T took the opportunity to discuss the

problems in periodicals, including among othrrs. the ABA Journal, the American
Criminal Law Quarterly, the Journal of the Missouri Bar, and the Tennessee
Bar Journal. I spoke to bar associations across the country including the Jack-
sonville Bar Association of Florida, Kansas City Bar Association, Arkansa.s
State Bar Association, Nevada State Bar Association, Utah State Bar Associa-

tion, Maryland State Bar Association, and the Virginia State Bar As.sociation.

I also addressed the Judicial Conference of the Fourth. Fifth. Sixth. Eighth
and Ninth Circuits on this issue, all meeting, of course, in different locales. I

addressed the National Conference of State Bar Presidents, the American Col-

lege of Trial Lawyers, the University Law Review annual banquet, the New
York University School of Law ainiual lianquet, the University of Washington
Law School, the Maryland Law School Alunuii Association, and the ViHanova
Law School on this subject. In these and other speeches. I discussed the problems
created by the unfit judges and set forth possible solutions to the problems.

Following this Subcommittee's exploratory inquiries of February 15, lBr,6,

we held a series of hearings to study the manner in which several states d>'alt

with the problem of unfitness in the judiciary. This series of hearings was de-

signed to concentrate on two states. New York and California, which had set the

pattern of reform in this field. On May 9, 196C, the Subcommittee went to New
York and heard testimony on the Ad Hoc Court of the Judiciary established in

New York in 1947. Testimony was received from New York State judges, at-

torneys, and court administrators, including among others, Bruce Bromley. Escj.

of the New York Bar Association, and the Honorable Bernard Botein, presiding

Judge of the First Judicial Department of New York. On June IT, 1966. the

Subcommittee held hearings in San Francisco and on June 20, 1966. in Los

Angeles. At that time, we heard testimony from members of the California

bench and bar as well as laymen who discussed the California Commission on

Judicial Qualifications. We were tremendously impressed by what we learned in

California and our subsequent legislative pro])osals were based to a large extcTit

on the experience and success of the California Commission on Judicial Quali-
fications and those states which patterned their removal mechanisms on Cali-

fornia's. Subsequently, in July of 1966. the Subcommittee took testimony on the

removal and retirement mechanisms in the State of Oklahoma and the State of

Michigan and in a number of other states. The following year and a half were

spent in discussion, research, meetings with various bar associations, the several

Circuits Judicial Conference, and others. Close attention was given to the ques-

tion of the constitutionaUty of removing or involuntarily retiring federal judges
in a manner other than impeachment. We consulted constitutional authorities

at Yale, Harvard and Columbia Law Schools among others.

Finally, on February 2S. 1968. I introduced St'uate Bill SOS-l. the Judicial Re-

form Act. This proposed legislation dealt with a wide range of the Judicial ad-

ministration issues, including liberalized retirement, selection of chief judges,

compositi(m of judicial councils, and judicial survivorship benefits. The primary
feature of the Act, however, was the establishment of a continuing Commission on

Judicial Disability and Tenure composed of five federal judges assigned to Com-
mission service by the Chief Justice with the power to effect a retirement or

recommend the removal of unfit federal judges. Closely related to the Commis-

sion's provisions of the Judicial Reform Act, were other provisions dealing with
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judicial conflict of interest and provisions requiring each judge of tlie United
States to file an annual statement. In accordance with tlie policy I had estab-
lished when I became chairman of your subconnnittee, the Judicial lleform Act
was circulated to interested laymen, lawyers, federal judges, law i)rofessors,
court administrators, and United States attorneys. During tlie spring and summer
of 19(J8, the Subcommittee held six days of hearings addressed to the specitic pro-
visions of S. 305") and received testimony from, among others, the Honorable J.

Edward Lumbard, the Chief Judge of the Second Circuit, the Honorable Albert
Branson Maris, Senior Judge of the Third Circuit, and the Honorable Richard H.
Chambers. Chief Judge of the Ninth Circuit. (Judge Chambers was one of the

principal foes of the Judicial Reform Act during his active leadership <m the
Ninth Circuit.)
The testimony the Subcommittee received was extremely enlightening. The

hearings, correspondence, and conferences arising out of the introduction of that
legislation served not only to eliminate the problems that tlie legislation was de-

signed to meet, but also to produce important suggestions for the improvement
of tlie legislation itself. On the basis of those suggestions, a number of changes
were made in the Act and a revised proposal was circulated to every member of
the United States Senate. When reintroduced on March 12, 1968, as S. 150G, it

was co-.sponsored by a distinguished bipartisan group of Senators, including the
Honorable Thomas Eagleton of Mis.souri, Charles Goodell of New York. Mark
Hatfield of Oregon. Edward Kennedy of Masj-achusetts, Warren Magnuson of

Washington, Walter Mondale of j\Iinnesota. Edward Muskie of :Maine, William
Scott of Virginia, Ted Stevens of Alaska, and Ralph Yarborough of Texas. I have
a copy of old S. 150G and ask that it be introduced in the record at this time.
In short, INIr. Chairman and members of the Subcommittee, the legislation be-

fore you has a long and careful history. I might say that I was inspired in my
efforts almost a decade ago by the work of the Honorable Haton Sumiiier.s. the
Honorable Estes Kefauver and other distinguished members of the Judiciary
Committees of the Congress in their efforts to obtain the same objective you seek

today. I commend you on your work and hope that you will be able to succeed
where I did not.

A few general comments might be in order on the general constituional valid-

ity of machinery set up within the federal judicial system to remove or retire

"inferior federal judges for conduct inconsistent with the good behavior" clause
of the Constitution. After debating the issue for five years, studying it exten-

sively, meeting and reviewing it with many distinguished scholars, I reached
the conclusion then and I am firm in my conviction today that there is no con-
stitutional reason why you cannot establish a Commission on Disability and
Tenure along the general lines you have introduced. My sole caveat is that the

jurisdiction to be constitutional should be limited to those judges created by
statute and not Justices of the Supreme Court created by Article III of the
Constitution. In mj' judgment, such inclusion would clearly invalidate your
proposed legislation both legally and politically. I have reviewed S. 1423. the
Nunn Bill, which is a successor of Senator Nunn's S. 1110, as well as the present
Committee's draft proposal. There are strengths in both proposals and al^-". as
I have already indicated, some provisions with which I di.sagree.
The jurisidiction of the removal and disability machinery created should be

limitetl to United States Dhstrict Court judges and judges of the United States
Courts of Appeal for the reasons I have already stated. In my judgment, the
composition of the council or commission in both the Nunn Bill and the C(im-
mittee staff bill, may lie too lai'ge and overly cumbersome. The Nunn Bill more so
than the staff substitute. In our original review and work on this subject. Sen-
ators Ervin, McClellan, Hruska and I con.sidered a large commission or council,
such as proposed in Senator Nunn's Bill and the staff proposal. However, liased on
the experiences of several states. Me felt that a more modest sized commission
would be far more effective, efficient and could handle the work in an eciually
just and expeditious manner. Accordingly. I would suggest that the number
of members of the commission or council should be no more than seven, prefer-
ably five. In our proposal in the 91st Congress, we suggested five judges, all

api>ointed by the Chief Justice, at least two of whom were to be judges of Dis-
trict Courts and two to be judges of the United States Court of Appeals.

I have no strong feeling with respect to the term of service in both the Nunn
and staff propo.sals. They are three year terms and in my proiwsal it was a four
year term. I suggest that the Nunn limitation of two terms only makes sense.
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Insofar as the title of your removal mechanism is concerned. I think perhaps
of the throe different names, the orlKinjil name in my proposal, Commission on
Judicial Disabilities and Tenure, the proposed name in the Nunn Bill, Council
on Judicial Tenure, and the staff proposal, Judicial Conduct and Disability
Commission, your staff proposal is the most appropriate since it is more descrip-
tive and seems to me to spell out exactly the purposes and objectives of the

machinery you are creating.
With regard to the handling of complaints, I feel impelled to state very firmly

for the record that the staff propo.sal before us, in my judgment, is the wrong
way to proceed. They propose to have complaints handled by panels selected by
individual circuits or courts involved. This is exactly the wrong way to handle
this type of situation. There is existing machinery in Title 28, Section 3.32, the
section which created the Judicial Council, which, in the judgment of many,
already provides a basic foundation for the circuit councils to act in the type of

situation we envision if they were willing to do so. Subsection D of Section 332
states "each Judicial Council shall make all necessary orders for the effective

and expeditious administratioji of the business of the courts within its circuit.

The district judges shall promptly carry into effect all orders of the Judicial
Council." The fact of the matter is that human nature does not change because
we are dealing with federal judges. The Itrotherhood of the federal judiciary is

a very close and paternalistic relationship. It is unfair to ask that judges from
individual circuits pass judgment on their own brothers just as it is unfair to ask

judges from the individual courts to do the same. Accordingly, I strongly recom-
mend that the complaint procedure referred to individual panels of the several

circuits and courts as proposed by the staff legislation, be rejected. The staff

propo.sal further recommends that the appeal be from the individual panels
created by the circuits to the commission itself with no appeal either to the

Judicial Conference or to the Supreme Court. I think this, again, is a ba.sic

weakness.
The manner of review should be patterned after my original proposal or at

the very least, the Nunn Bill. My biggest criticism of the Nunn Bill is the "de
novo" I'ole of the .Judicial Conference. I do not feel that they should have the

right to hold a "de novo" hearing. I think the Judicial Conference, or a panel
thereof, should act as an appellate court with the complete powers of review,
modification, etc. I do not think that they should have the right to conduct a

"de novo" proceeding.
I finally feel that the appeal to the Supreme Court should be by writ of

certiorari and not me an automatic right.
These are somewhat abbreviated remarks. I have tried to focus on the heart

of the legislation. I would be happy to answer questions. This legislation is close

to my heart and I appreciate the honor of being with you this morning.

[S. l.">06, 91st Cong., 1st sess.]

A BILL To provide for improvements in the administration of the courts of the United
States, and for other purposes

Be it enacted hy the Senate and House of Representatives of the United
States of Awrriea in Cong-rcss assembled, That this Act may be cited as the

"Judicial Reform Act".

TITLE I—COMMISSION ON JUDICIAL DISABILITIES AND TENURE

Sec. 101. (a) Chapter 17 of title 28, United States Code, is amended by adding
at the end thereof the following new sections :

"§ 377. Commission on Judicial Disabilities and Tenure

"(a) There is established within the judicial Itranch of the Government a

Commission on Judicial Disabilities and Tenure, whose purpo.se it sliall be to

promote the honorable and efficient administration of justice in the courts of the

United States thi-ough the performance of the duties imposed upon it by law.

"(b) The C-iHumi.ssion shall be composed of five members. Each member shall

be a judge of the court of the United States who is in regular active .service. The
Commission shall, ;it all times, include at least two district judges and two cir-

cuit judges. All members shall be assigned to the Commission by the Chief Jus-

tice, who shall al.s«o designate one of the members as the Chairman of the Com-
mission. No judge who is a member of the Judicial Conference of the United
States shall bea.ssigued to the Commission.
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"(c) The term of each assignment to the Commission shall be four years; ex-

cept that—
"(1) a member appointed to fill a vacancy shall serve for the remainder

of the term for which his predecessor was assigned ;

"(2) the terms of members first assigned to the Commission shall be those

prescribed in section 103(a) of the Judicial Reform Act
;
and

"(3) the term of a member shall become vacant automatically when he
resigns, retires, or is permanently separated from regular service as a
judicial officer, becomes a member of the Judicial Conference of the United
States, or becomes a justice of the United States.

A judge who has served a full term may be reassigned to the Commission only
once. A judge assigned to fill a term that has been vacated may be reassigned to
the Commission for one full term.

"(d) Perfomiance of duties as a member of the Commission shall constitute the
transaction of official business within the meaning of section 456 of this title.

"(e) The Commission shall act upon the concurrence of any three of its mem-
bers, but the concurrence of any four of its members shall be retpiired to effect a
determination that the conduct of a judge has been or is inconsistent with the
good behavior reijulred by article III of the Constitution.

"§378. Good behavior of a judge

"(a) Upon comi:)laint or report, formal or informal, of any jmrson, the Commis-
sion may undertake an investigation of the official conduct of any judge of the
United States appointed to hold office under article III of the Constitution to
determine whether the conduct of such judge is and has been consistent with the

good behavior required by that article. After such investigatiou as it may deem
adequate, the Commission may dismiss the complaint as frivolous, unwarranted,
or insufficient in law or in fact. Should such investigation give the Commission
cause to believe that the conduct of the judge is or has been inconsistent with the

good behavior required by article II, the Commission shall order a hearing
concerning the conduct of such judge.

"(b) A judge whose conduct is to be the subject of a hearing by the Commission
shall be given notice of such hearing and the nature of the matters under inquiry
not less than thirty days before the date on which the hearing is to be held. He
shall be admitted to such hearing and to every subsequent hearing regarding his

conduct. He may be represented by counsel, offer evidence in his own behalf, and
confront and cross-examine witnesses against him. A record of each such hearing
shall be kept by the Commission and one copy of such record shall be made avail-

able to the judge at the expense of the Commission.
"(c) Willful misconduct in office or willful and per.sistent failure to perform

his official duties by a judge of the United States shall constitute conduct incon-

sistent with the good behavior required by article III of the Constitution and
shall be cause for the removal of that judge.

"(d) Within ninety days after the adjournment of hearings held pursuant to

sub.sectiou (b) of this section, and pursuant to rules established in accordance
with subsections (b) and (c) of section 103 of the Judicial Reform Act, the Com-
mission shall make findings of fact and a determination regarding the conduct of

the judge who was the subject of such hearing. If the Commission determines that
the conduct of such judge has been or is inconsistent with the good behavior

required by article III of the Constitution, it shall forthwith so report to the
Judicial Conference of the United States, recommending that the judge be re-

moved from office, and shall forthwith notify the judge of its determination and
order him to cease the exercise of any judicial powers or prerogatives pending
disposition of the Commission's recommendation by the Judicial Conference.
Failure of the Commission to reach the four-member concurrence required by
section 377(e) shall in every case be deemed a determination that the conduct of

the judge has not been inconsistent with the good behavior required by article III

of the Constitution. If the Commission determines that the conduct of the judge
has not been inconsistent with the good behavior required by article III, it shall

forthwith so notify the judge, inquiring whether he desires the Commission to

make information pertaining to the nature of its investigation, its hearings, find-

ings, and determination, or any other facts related to its proceedings regarding
his conduct available to the public. Upon receipt of a request in writing from the

judge, the Commission shall make such information available to the puldic.

"(e) Whenever the Commission determines that the conduct of a judge is or
has been inconsistent with the good behavior requirement of article III of the
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Constitution, the Commission shall, after consultation with that authority within
his court resix)nsible for the assignment of business to judges, formulate such
order or orders regarding the business pending before the judge as the Commis-
sion may deem appropriate.

"§ 379. Duties and powers of the Judicial Conference

"(a) The Judicial Conference of the United States may adopt such rules of
procedure as it may deem appropriate to the performance of its duties under this

chapter.
"(b) Whenever the chairman of the Conference, or other officer designated for

the purpose, receives from the Commission a recommendation that a judge be
removed from tlie oiliee for conduct inconsistent with the good behavior required
by article III of the Constitution, tlie Conference or one of its committees shall
forthwitli review the record, the findings, and the determination of the Com-
mission, both on the law and on the facts. In its discretion, the Conference or
one of its committees may receive additional evidence, hear oral arguments, or

re(|uire the filing of briefs. The Conference may accept, modify, or reject the
findings of the Commission, or remand the case to the Commission for further

proceedings in accordance with tlie Conference's order. Should the Conference
accept the recommendation of the Commission, the Conference shall stay certifi-

cation to the President of its determination that the conduct of the judge has been
inconsistent with the good behavior required by article III of the Constitution,
pending review in the Supreme Court. Such stay shall expire upon final disposi-
tion of the case in the Supreme Court or on tlie day after the date on which the
time for seel^ing sucli review has passed without the filing of a petition for the
writ of certiorari. The Conference may, in its discretion, continue any order is-

sued by the Commission pursuant to subsections (d) and (e) of section 378 of
this title pending disposition by the Supreme Court.

"(c) If the Conference determines that the conduct of the judge has not been
inconsistent with the good behavior required by article III, it shall forthwith
so notify the judge, inquiring whetlier he desires the Conference to make infor-

mation pertaining to the nature of its investigation, its hearings, findings, and
determination, or any other facts relating to its proceedings regarding his con-
duct available to the public. Upon receipt of a notice in writing from the judge,
the Conference shall make such information available to the public.

"(d) A judge aggrieved by a determination of the Conference to certify him
for removal may seek review of such determination by writ of certiorari in the

Supreme Court under section 12."9 of this title.

"(e) Upon afllrmation by the Supreme Court of the Conference's determination
to certify a judge for removal, or upon expiration of a stay for failure to seek
review of the certification in the Supreme Court, the Conference shall forthwith
to certify a judge for removal, or upon expiration of a stay for failue to seek
President shall forthwith appoint, by and with the advice and consent of the
Senate, a successor to such judge.

"§ 3S0. Disability of a judge

"(a) Upon report, formal or informal, of any person, the Commission may
tnitake an investigate of the physical or mental condition of any judge of the
United States appointed to hold ofiice during good behavior to determine
whether the judge in question has a permanent mental or physical disability

seriously interfering with the performance by liim of one or more of his critical

duties and whether any such disability is or is likely to become permanent in

character. After such investigation as it may deem adequate, the Comrais.sion

ma.v dismiss the complaint as frivolous, unwarranted or insufficient in law or
in fact. Sliould the Commission determine that the judge in question is unable
to discharge efficiently one or more of the critical duties of his office by reason
of permanent mental or physical disability, the Commission shall order a hearing
concerning the physical or mental condition of such judge.

"(b) A judge whose physical or mental condition is to be the subject of a

hearing by the Commission shall be given notice of such hearing and of the
nature of the matters under inquiry no later than thirty days prior to the date
on which the hearing is to be held. He shall be admitted to such hearing and
to every subsequent hearing regarding his physical or mental condition. He
may be represented b.v counsel, ofi'er evidence in his own behalf, and confront
and cross-examine witnesses against him. A record of each such hearing shall be
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kept by the Commission and one copy of such record shall be made available to
such judge at the expense of the Commission.

"(c) Within ninety days after the adjournment of hearings held pursuant to
sul)sections (a) and (b) of this section, and pursuant to rules established in
accordance with subsections (b) and (c) of section 103 of the Judicial Reform
Act, the Commission shall make findings of fact and a determination regarding
the physical or mental condition of such judge. Should the Commission determine
tliat the judge does have a physical or mental disability seriously interfering
with the performance by him of one or more of his critical duties and that the

disability is or is likc4y to become permanent in character, the Commission shall

proceed pursuant to section 372(b) of this title. Should the Conuuission deter-
mine that the judge does not have such a disability it shall forthwith so report to
the judge. The judge shall be informed that, upon receipt of his written re-

quest, the Commission will make information regarding the nature of its pro-
ceedings, its findings, and the determinations, and such other matters regarding
its proceedings in his case as are not confidential or privileged under law avail-
able to the public. Upon receipt of such request, the Commission shall make such
information available to the pubUc.

''§381. Claim of judge
'•The Commission shall hear and decide any claim by a judge retired imder

section 872(b) of this title that he is not being assi.gued such judicial duties
within his court as he is willing and able to undertake. The Commission may
prescribe by rule such procedures as may be appropriate to the consideration and
disposition of these claims. Whenever such a claim is substantiated to the satis-

faction of a majority of the Commission, the Commission shall transmit an
appropriate order to the authority within his court responsible for the assign-
ment of judicial duties to retired judges.

"§ 382. Confidentiality of proceedings

"Notwithstanding any other provision of law, the filing of papers with and
the giving of testimony before the Commission shall be privileged. Unless other-
wise authorized by the judge whose conduct, physical or mental ability, or
claim is the subject of proceedings under this chapter, or authorized by this

section, or by section 378 or 380 of this title, the record of hearings before the
Commission and all papers filed in connection with such hearings shall be con-
fidential

; but the filing of an application for a writ of certiorari to the Supreme
Court of the United States, as provided in section 1259 of this title, shall render

imblic the record of hearings before the Commission and before the Conference
and all papers filed in connection therewith to the extent that such record or
such papers are required for the disposition of such application and for the
conduct of any subsequent proceedings.

"§383. Disqualification

"A judge who is a member of the Commission or the Judicial Conference of

the United States shall not serve as a member of such body in any proceedings
W'hen it inquires into his own conduct or physical or mental condition or
•claim. No judge of the same court as the judge whose conduct or physical or
mental condition or claim is the subject of any inquiry by the Commission or
the Conference shall participate in such inquiry or in the determination by such
body thereof. In the event that a Commission member is disqualified under this

subsection, the Chief Justice shall assign a substitute judge to the Commission,
to serve only in the matter which caused this assignment.

*'§ 384. Powers of the Commission and the Judicial Conference

"(a) In the conduct of investigations and hearings under sections 378-381
of this title, the Commission and the Judicial Conference of the United States
lua.v administer oaths, order and otherwise provide for the inspection of books
and records, and issue subpenas for the attendance of witnesses and the produc-
tion of papers, books, accounts, documents, and testimony relevant to any such
investigation or proceeding.

"(b) No person shall be excused from attending and testifying or from pro-
ducing books, papers, and other records and documents before the Commission
or the Conference on the ground that the testimony or evidence, documentary or

otherwise, required of him may tend to incriminate him or subject him to a
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penalty or forfeiture ; hut no individual shall be prosecuted or subject to any
penalty or forfeiture for or on account of any transaction matter or, or tiling

concerning which he is compelled, after having claimed his privilege against
self-incrimination, to testify or produce evidence, documentary or otherwise,
except that such individual so testifying shall not be exempt from prosecution
and punishment for i)erjury committed in so testifying.

"§385. Enforcement
"If any person refuses to attend, testify, or produce any writings or things

required by a subpena issued by the Commission or the Judicial Conference of the
T'nited States the issuing body may petition the district court for the district in
which such person may be found for an order compelling such person to attend
aTid testify or produce the writings or things required by the subpena. The court
shall order such person to appear before it at a specified time and place and then
and there shall consider why he has not attended or testified or produced the
writings or things as required. A copy of the order shall be served upon him. If it

appears to the court that the subpena was regularly issued, the court shall order
such person to appear before the issuing body at the time and place fixed in the
order and to testify or to produce the required writings or things. Upon failure to

obey the order, such person shall be dealt with as for contempt of court.

"§ 386. Depositions
"In pending investigations or proceedings before them, the Commission and the

Judicial Conference of the United States may order the deposition of any i>erson
to be taken in such form and subject to such limitation as may be prescribed in

the order. The Commission or the Conference may file in the district court for the
district in which such investigation or proceeding is pending a petition entitled
"In the Matter of Proceedings of the Commission on Judicial Disability and Ten-
ure (or Judicial Conference of the United States) Numbered ". staring gen-
erally, without identifying the judge, the nature of the pending matter, the name
and residence of the person whose testimony is desired, and directions, if any. of

the Commission or the Conference, asking that an order be made requiring such

person to appear and testifv before a designated officer. Upon the filing of the

petition, the court may make an order requiring such person to appear and testify.

A subpena for such dispositions shall be issued by the clerk and the depositions
shall be taken and returned in the manner prescribed by law in civil actions.

"§ 387. Fees and mileage of witnesses

"Each witness, other than an officer or employee of the United States, shall

receive for his attendance the same fees, and all witnesses shall receive the same
mileage, allowed by law to a witness in civil cases as provided in section 1821 of

this title. The amount shall be paid by the Administrative Office of the United
States Courts from funds appropriated for the judiciary.

"§ 388. Duty of marshals to serve process and executive orders

"It shall be the duty of the United States marshals, ui>on request of the Com-
mission or the Judicial Conference of the United States, to serve process and
to execute all lawful oi-ders of the Commission or Conference.

"§ 389. Commission and Conference staffs

"(a) The Commission shall have a permanent staff of attorneys, and clerical

and secretarial assist^ints.

"(b) The Commission and the Judicial Conference of the United States may
employ on a temporary basis such counsel, assistants, and other employees as are

necessary for the performance of the duties and exercise of the powers con-

ferred upon them. The Commission and the Conference may arrange for and com-

pensate medical and other experts and reporters, and arrange for the attendance
of witnesses, including witnesses not subject to subpena.

"(e) The Director of the Administrative Office of the United States Courts

may pay from funds available to the judiciary all exj>enses reasonably necessary'
for effectuating the purjwses of sections 377-381 of this title, whether or not

specifically enumerated herein.".

(b) The analysis of chapter 17 of title 28. T'uited States Code, is amended by
adding at the end thereof the following new items :

".ST7. Commission on .Tudicial Disabilities and Tenure.
"37S. Good behavior of a judge.
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"^79. Duties and powers of the Judicial Conference.
"HSO. Disability of a judge.
":iSl. Claim of a judge.
"382. Confidentiality of proceedings.
"383. Disqualilication.
"384. Powers of the Commission and the Judicial Conference.
"3S5. Enforcement.
"386. Depositions.
"387. Fees and mileage of witnesses.
"3SS. Duty of marshals to serve process and executive orders.
"389. Commission and Conference staffs.".

(c) Section 451 of title 28, United States Code, is amended by adding at the
end thereof the following new definition :

"The term 'Commission' means the Commission on Judicial Disabilities and
Tenure established under chapter 17 of this title.".

SUPREME COURT REVIEW

Sec. 102. Chapter 81 of title 28, United States Code, is amended—
( 1 ) by adding at the end thereof the following new section :

"§1259. Review of Judicial Conference certification

"Upon the petition of the aggrieved judge, the Supreme Court may review
by writ of certiorari a certification to the President by the -Judicial Conference
of the United States, pursuant to section 379 of this title, that a judge be removed
for conduct inconsistent with the good behavior required by article III of the Con-
stitution. The petition for a writ of certiorari shall be filed within the time pro-
vided in section 2101(c) of this title." ; and

(2) by adding at the end of the analysis thereof the following new item:

"12.j9. Review of Judicial Conference certification.".

MISCELLANEOUS

Sec. 103. (a) Within ninety days after the date of enactment of this Act, the
Chief Justice shall assign judges of the United States to serve on the Commission
on Judicial Disabilities and Tenure in accordance with section 377 of title 28,

United States Code, as added by section 101(a) of this Act. The Chairman shall

be appointed for a term of foTir years, and the members shall be appointed for

terms of two, three, and four years, as designated by the Chief Justice.

(b) Within one hundred and eighty days after the date of enactment of this

Act, the Commission shall promulgate rules for the conduct of its proceedings
and other business it is authorized to undertalie under title I of this Act.

(c) Within one bunded and eighty days after the enactment of this Act, the'

Judicial Conference of the United States, shall promulgate rules of evidence for

the use of the Commission and the Conference, or any constituent committee
thereof empowered to conduct hearings on their behalf, and rules for the conduct
of its proceedings and other business related to its compliance with duties im-

posed upon it under title I of this Act.

(d) All rules promulgated pursuant to subsections (b) and (c). and amend-
ments thereto, shall be matters of public record, and shall be effective upon
promulgation.

TITLE II—RETIREMENT OF JUDGES

RETIREMENT FOR AGE

Sec. 201. (a) Section 371 (b) of title 28, United States Code, is amended by

inserting immediately before the period at the end of the first sentence the

following: ", or at any age after serving at least twenty years continuously or

otherwise".

(b) Tlie last full paragraph of section 372(a) of such title is amended to

read as follows :

"Each justice or judge retiring under this section shall, during the remainder

of his lifetime, receive the salary of the ofiice.".

DISABILITT RETIREMENT

Sec. 202. (a) Section 294(b) of title 28, United States Code, is amended by

striking out tlie phrase "retired from regular active service under section 371(b)
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or 372(a) of this title"', and inserting in lieu thereof the following: "retired

voluntarily from regular active service under section 371(h) or 372(a) of this

title, or who has heen involuntarily retired under section 372(b) of this title,".

(b) Section 294(c) of title 28, United States, is amended—
(1) by striking out of the first sentence thereof the phrase "Any retired

circuit or district judge may", and inserting in lieu thereof the following :

"A circuit or district judge retired vohmtarily under section 371(b) or

372(a) of this title or involuntarily under section 372(b) of this title shall,
from time to time," ;

and
(2) by adding at the end thereof the following new sentence: "A judge

of the United States retired involuntarily under section 372(b) of this title

shall be designated and assigned by the chief judge of his court to perform
such judicial duties iu such court as such judge is willing and able to

undertake.".

(c) Section 372 of title 28, United States Code, is amended by striking out

subsection (b ) ,
and inserting in lieu thereof the following :

"(b) Whenever any judge of the United States appointed to hold office during
good behavior who is eligible to retire under this section does not do so and a

majority of the Commission finds, subject to the requirements of section 3S0
of this title, that such judge is unable to discharge efficiently one or more of

the critical duties of his office by reason of permanent mental or physical dis-

ability, the Commission shall certify its determination to the President and
such judge shall be retired involuntarily from the regular active service.

"(c) The President, by and with the advice and consent of the Senate, shall

forthwith appoint a successor to any judge retired involuntarily under the pro-
visions of subsection (b) of this section. Whenever such successor shall have
been appointed, the vacancy subsequently caused by the death or resignation
of the judge involuntarily retired shall not be filled.

"(d) Habitual intemperance that seriously interferes with the performance
of any of the critical duties of a judge shall be regarded as a permanent dis-

ability for the purposes of this section and section 380 of this title.".

TITLE III—JUDICIAL SURVIVOR ANNUITIES

REVISION OF THE SUKVIVOE ANNUITY PROGRAM

Sec. 301. Subchapter III of chapter 83 of title 5, United States Code, is

amended by adding after section 8341 thereof the following new section :

"§ 8341A. Annuities for survivors of judicial officials

"
(a ) For the purpose of this section—

"(1) 'judicial official' means an individual who gives notice in writing
to the Director of the Administrative Office of the United States Courts
within six months after (i) the date on which he takes office, (ii) the date

on which he gets married, or (iii) the enactment of this section of his desire

to make his survivors subject to this section and who is—
"(A) a Justice or judge of the United States as defined by section 451

of title 28;
"(B) a judge of the United States District Court for the District

of Puerto Rico, the United States District Court for the District of the

Canal Zone, the District Court of Guam, or the District Court of the

Virgin Islands;
"(C) a Director of the Administrative Office of the United States

Courts who has filed a waiver under section 611(a) of title 28; or

"(D) a Director of the Federal Judicial Center who has filed a
waiver under section G27(b) of title 28 : and

"(2) 'retirement salary' means, in the case of—
"(A) a Justice or judge of the United States, as defined by section

451 of title 28, salary paid (i) after retirement from regular active

service under section 371(b) or 372(a) of that title or (ii) after retire-

ment from office by resignation on salary under section 371(a) of that

title ;

"(B) a judge of the United States District Court for the District

of Puerto Rico, the United States Court for the District of the Canal

Zone, the District Court of Guam, or the District Court of the Virgin
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Islands, salary paid after retirement from office by resignation on

salary under section 373 of title 2S or by removal or failure to reap-

pointment after not less than 10 years judicial service ;

"(C) a Director of the Administrative Office of the United States

Courts, an annuity paid under subsection (b) or (c) of section 611
of title 28; and
"(D) a Director of the Federal Judicial Center, an annuity paid

under subsection (c) or (d) of section 627 of title 28.

"(b) Survivors of judicial officials are entitled to the same benefits under
this subchapter as survivors of Members. For the purpose of this subsection,
service as a judicial official shall be credited in the same manner as Member
service, and the pertinent provisions of section 8331, 8332, 8333, 8334, 833{>-8342,
and 8345-8348 of this title are applicable to a judicial official and his survivors
to the same extent as such provisions are applicable to a Member and the
survivors of a Member, except that—

"
(1) service as a judicial official includes any period for which the judicial

official is paid retirement salary, except a judge resigned on salary under
section 371(a) or 373 of title 28, United States Code;

"(2) in lieu of amounts required to be deducted, contributed, or deposited
under section 8334 of this title, (A) the amount to be deducted under section

8334(a) of this title is 3 per centum of the salary, including retirement

salary, of the judicial official, and a like amount shall be contributed from
the appropriation or fund available for the payment of the salary of the

official, and (B) the amount of any deposit referred to in sections 8334

(c) and (d) of this title is 3 per centum of the salary, including retirement

salary with interest, received for the service covered by the deposit ;
and

"(3) the lump-sum credit shall be paid to a judicial official who leaves

office before becoming eligible to receive retirement salary ;

"(4) a judicial official as defined by section 8341A(a) (1) (B) who is

separated after not less than ten years of service may either (i) be paid a

lump-sum credit or (ii) leave his money in the fund in which case if he
dies before having become eligible for payment of retirement salary hia

survivor is entitled to the benefits provided under section 8341(b)-(f) ;

"(5) interest on deductions and deposits under section 8331(8) (C) shall

be compounded annually after December 31, 1947, at 3 per centum a year
through the last day of the calendar j'ear in which this section is enacted;

"(6) any balance not applied as prescribed in section 8342(h) shall be re-

funded rather than deemed a voluntary contribution ;

"(7) designations of beneficiary under section 8342(c) shall be filed with

the Director of the Administrative Office of the United States Courts ;

"(8) determinations of persons responsible for care of a claimant under
section 8345(e) shall he made by the Director of the Administrative Office of

the United States Courts.

"(c) Nothing contained in this section shall be construed to prevent a widow
eligible therefor from simultaneously receiving an annuity under this section and

any annuity to which she would otherwise be entitled under any other law without

regard to this section, but in computing such other annuity, service used in the

computation of her annuity under this section shall not be credited.

"(d) Notwithstanding section 8347(a)-(k) of this title, the Director of the

Administrative Office of the United States Courts shall administer this subchapter
insofar as it applies to judicial officials and their survivors, except that—

"(1) deposits, withholdings, deductions, and cnntributions .shall be received

and administered in accordance with section 8348 of this title;

"(2) actuarial duties .shall be performed in accordance with section 8347 (f)

of this title; and
"(3) authorizations, disbursements of lump-sum credits, and annuities

shall be made by the Civil Service Commission out of the fniul on certifica-

tion by the Director of the Administrative Office of the United States Courts.".

"(e) Subchapter III of chapter 83 of title 5, United States Code, is further

amended by adding after item 8341 of the analysis of such subchapter the follow-

ing new item :

"8341A. Annuities for sun/Ivors of judicial oflBcials.".
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f TRANSFER OF FUNUS AND RECORDS

Sec. 302. (a) The Secretary of the Treasury .«;hall transfer all as.sets credited
to the judicial .•<urvivors annuity fund under section 376 of title 28, United States

Code, to the Civil Service Retirement and Disability Fund, and the judicial survi-

vor annuity fund shall thereupon be aliolished.

(b) The Director of the Administrative OflBce of the United States Courts and
the Secretary of the Treasury shall transfer to the Civil Service Commission any
records, accounts, papers, or other matter which the Commission deems necessary
to carry out the functions imposed upon it by this title.

APPLICABILITY

Sec. 303. (a ) Except as provided in subsection (b) , section 301 of this title shall

not apply in the case of annuities which became payable under section 375 or 376
of title 2S, United States Code, prior to the effective date of this title, and such
annuities shall continue in the same manner and to the same extent as if section
301 of his title had not been enacted.

(b) On and after the effective date of this title, an annuity which became
payable under section 376 of title 28. United States Code, prior to the effective

date of this title shall be (1) increased by the same total i>ercent increase u.sed

to adjust a survivor annuity paid from the Civil Service Retirement and Dis-

ability Fund witli the same commencing date, and (2) thereafter be adjusted
and jiaid in accordance with section S340 of title 5, United States Code, applying
the same base month and price index change used to adjust annuities of civil

service employees under section 83-10^1) of title 5, United States Code.

(c) On and after the effective date of this title, any annuity or refund payable
out of the judicial survivors annuity fund shall be paid out of tlie Civil Service
Retirement and Disability Fund.

(d) Notwithstanding section 8348(g) of title 5, United States Code, benefits

resulting from the enactment of this title shall be paid from the Civil Service
Retirement and Disability Fund.

m'aiver by justices

Sec. 304. Section 37."i of title 28, United States Code, is amended by adding at

the end thereof tlie following new subsection :

"(c) If a justice of the United States gives notice in writing to the Director
of the Administrative Office of the United States Courts of his desire to become
subject to section 8349 of title 5, the widow of such justice shall be ineligible

to receive an annuity under this section."'.

repealer

Sec. 305. Section 376 of title 28, United States Code, is hereby repealed. A
judicial official under the purview of section 376 on the date of enactment of

this section will automatically become subject to section 8341a.

EFFECTIVE DATE

Sec. 306. This title shall become effective on the first day of the third month
following the date of enactment of this Act.

TITLE IV—JUDICIAL CONFLICTS OF INTEREST

Sec. 401. (a) Chapter 17 of title 28, I'nited States Code, is amended by adding
at the end thereof the following new sections :

"§390. Conflicts of interest

"(a) The conduct of a judge of the United States who participates in the ad-

judication, of any motion, i>etition. claim, controversy, charge, accusation, arrest,

or other particular matter in which, to his knowledge, he, his spou.se, minor
child, creditor, i)artner, organization in which he is serving as officer, director,

trustee, partner, or employee, or any person or organization with whom he is

negotiating or has any arrangement ctmcerning prosix'ctive employment, has a

substantial financial interest, is inconsistent with the good behavior required by
article III of the Constitution and shall be grounds for removal from office inider
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sections 378 and 379 of this title : Provided, liowcvcr, Tliat participation by a

judge in sucli an adjudiciation shall not be grounds for removal if the nature
or size of the tinancial interest described above is such that it is unlikely to have
affected the integrity of any ruling by such judge in the adjudication.

"(b) The preceding subsection shall not apply if the judge first advises the

chief judge of the court on which lie serves, or if he is the chief judge of a

district court, the chief judge of the circuit court in which is district is located,

or if he is a chief judge of a circuit court or the chief judge of the Court of

Claims, Court of Customs and Patent Appeals, or Customs Court, the Chief

Justice, of the nature and circumstances of the proceeding or other particular
matter in which he is to participate by virtue of his office and makes full dis-

closure of the financial interest and receives in advance a written determination

by such chief judge or Chief Justice that the interest is not of such nature as

will affect the integrity of any ruling by such judge.

"§ 391. Financial statements

'•(a) Pursuant to such rules as the Judicial Conference of the United States

shall promulgate, each judge and justice of the United States shall, at least an-

iiually, tile the following reports of his personal financial interests with the

cnief judge of the court on which he serves, or if he is the chief judge of a
district court with the chief judge of the circuit in which his district is located,
or if he is an Associate Justice of the Supreme Court or the chief judge of a
circuit or the chief judge of the Court of Claims, the Court of Customs and Patent

Appeals, or Customs Court, witli the Chief Justice, or if he is the Chief Justice,
with the Judicial Conference of the United States :

"(1) A report of his income, is spouse's income and the income of his minor
children for the preceding year; the sources thereof and the amount and nature
of the income received from each such source.

"(2) The name and address of each business or professional corporation, firm,
or enterprise in which he or his spouse or his minor child was an officer, direc-

tor, proprietor, or employee during the preceding year.

"(3) The identity of each liability of $5,000 or more owed by him and/or his

spouse at any time during the preceding year.

"(4) The source and value of gifts in the aggregate amount or value of $50
or more from any single source received by him and/or his spouse or by his minor
child during the preceding year.

"(5) The name and address of each corporation, association, foundation, trust,
or other entity whether nonprofit or organized for profit in wliich to his knowl-

edge, he, his spouse, minor child, partner, organization which he is serving as
an officer, director, trustee, partner, or employee has an interest and the fair

market value of such Interest.

"(6) The identity of each interest in real or personal property having a value
of $10,000 or more which he and/or his spouse owned at any time during the

preceding year.
"(7) The amount or value and source of each honorarium of $300 or more

received by him during the preceding year.
"He shall keep such reports current by filing such supplementary reports as

the Conference shall by rule require.

"(b) Except as provided in subsection (e) of this section and notwithstanding
any other provision of law, the rules promulgated by the Judicial Conference pur-
suant to subsection (a) of this section may include provisions designed to insure
the confidentiality of the required reports : Provided, hoivever. That the reports
shall be made available to the Commission on Judicial Disabilities and Tenure,
whenever they are reasonably needed for use in an investigation into the conduct
of a judge in accordance with the provisions of section 37S of title 28, United
States Code.

"(c) Notwithstanding the rules promulgated by the Judicial Conference under
the provisions of subsections (a) and (b) of this section, the Committee on the

Judiciary of the House of Representatives, by a recorded majority vote of the
full committee, may require that it provided with any financial reports filed in

accordance with the provisions of subsection (a) of this section: Promded, how-
ever. That no report shall be required unless it is reasonably needed for use
in an investigation of allegations of misconduct which may lead to the initiation
of an impeachment of the judge or Justice of the United States who filed the
financial report being required.
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"(d) The intentional failure by a judge of the United States to file a report
requlrod by this section, or the filing of a fraudulent report, shall constitute con-
duct inconsistent with tlie good behavior required by article III of the Constitu-
tion shall be gounds for removal from office under sections 378 and 379 of this
title."

(h) The analysis of chapter 17 of title 2S. United States Code, is amended by
adding at the end tliereof the following new items :

".".no. Conflicts of interest.
"391. Fhiancial statements.".

Skc. 402. (a) The heading of chapter 17 of title 2S. T'nited States Code, im-
mediately preceding section 371 of such title, is amended to read as follows :

"Chapter 17.—RETIREMENT, RESIGNATION, AND
REMOVAL OF JUDGES".

(b) The table of contents of part I of title 28, United States Code, immedi-
ately perceding the analy.sis of chapter 1 of such title, is amended by striking
out

"17. Resignation and retirement of judges 371"

and inserting in lieu thereof the following new chapter heading :

"17. Itetiremeut, resignation, and removal of judges 371".

TITLE V—MISCELLANEOUS
JUDICIAL COUNCILS—MEMBERSHIP AND COURT EXECUTIVES

;
SELECTION OF

CHIEF JUDGES

Sec. 501. (a) Section 332 of title 28, United States Code, is amended to read
as follows :

"§332. Judicial councils
••

( a ) The cliief judge of each circuit shall call, at least twice in each year and
at .'iuch places as he may designate, a council of the judges specified in this
.section. Tlie judges of the council, unless excused by the chief judge of the cir-

cuit, .shall attend all se.ssions of the council.

"(b) The council shall be known as the judcial council of the circuit.

"(c) The chief judge of the circuit shall preside at each session of the council.
In his absence the chief judge of a district who is senior in commission to the
other chief judges participating as members of the council shall preside. To
each meeting of the council the chief judge of the circuit shall summon an equal
number of circuit and district judges in regular active service. The total number
Ol judges summoned shall be computed by multiplying the number of circuit

judges authorized for each circuit under section 44 of tliis title by two, but in no
event shall the total number of judges summoned exceed eight, not including the
chief judge of the ciixniit.

"(d) The circuit judges shall be summoned in the order of the seniority of their
circuit court commis.sions. The district judges summoned shall be those chief

judges elected to membershi]) on the council l)y a majority vote of the chief judges
of the districts within the circuit under procedures prescribed by the cliief judge
of the circuit, except that in the District of Columbia circuit the district judges
summoned shall be the chief judge of the District Court for the District of Co-
lumbia and the appropriate number of district judges in regular active service,
summoned in order of the dates of their commissions. Whenever a district judge
member shall cea.se to be chief judge, his member.ship on the council shall cease,
and within sixty days thereafter the chief judges of all of the districts within
the circuit shall .select a cliief judge to replace him on the council.".

"(e) The chief judge shall submit to the council the quarterly reports of the

Director of the Administrative Office of the United States Courts. The council
shall take such action therenn as may be nece.ssary.

(f) Each judicial council shall make all neces.sary orders for the effective

and exi^ditious administration of the business of the courts within its circuit.

The district judges shall promptly carry into eftect all orders of the judicial
council.
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"(sc) Each circnifs jiulicial council shnll appoint a court executive of that cir-

cuit who shall exercise such administrative powers and perform such duties as

may be delegated to him by the circuit council. The duties delegated to the court
executive of each circuit may include but need not be limited to :

"(1) Exercising administrative control of all nonjudicial activities of the
court.

"(2) Assigning, supervising, and directing the work of the officers and em-
ployees of the court, except quasi-judicial personnel such as magistrates and
referees.

"(3) Formulating and admiinstering a system of personnel administration sub-

ject to guidelines established by the circuit council and subject to limitations

established by the Judicial Conference of the United States.

"(4) Preparing and administering the budget of the circuit, including coordi-

nating the circuit budget with guidelines and controls laid down by the Admin-
istrative Office of the United States Courts.

'•(.^) Maintaining a modern accounting system.
"(6) Establishing and maintaining property control records.

"(7) Undertaking definition of the space management program, including space
design, control and requirements projections.

'(8) Representing the circuit in its dealings with other government agencies
and with the Administrative Ofiice of the United States Courts with respect to

tlie establishment, maintenance, and use of courtrooms, chambers and offices.

•'(9) Initiating studies relating to the Inisiness and administration of the courts

within the circuit and preparing appropriate recommendations and reports to

the chief judge, the circuit council, and the .Judicial Conference.

(10) Defining management information requirements and collecting, com-

piling, and analyzing statistical data with a view to the preparation and presenta-
tion of reports based on such data as may be directed by the chief judge, the

circuit council, and the Administrative Office of the United States Courts.

'(11) Representing the circuit as its liaison to the courts of the various States

in which the circuit is located, the Marshal's Office, State and local bar as.socia-

tions, civic groups, news media, and other private and public groups having a
reasojiable interest in the administration of the circuit.

"(12) Arranging and attending meetings of the judges of the circuit and of the

circuit council, including preparing of the agenda and serving as secretary in all

such meetings.
'(13) Establishing procedures for the calling of jurors in the circuit and con-

trolling their utilization and payment.
"(14) Preparing an annual report to the circuit and to the Administrative

Office of the United States Courts for the preceding calendar year, including
recommendations for more expeditious disposition of the business of the circuit.

"In exercising the duties delegated to him by the circuit council the court

executive shall be subject to the general supervision of the judge of the circuit.

"The (iualifications for the position of court executive shall be set by the Judi-

cial Conference and shall emphasize management expertise.
"Each court executive shall be paid at a salary to be established by the Judicial

Conference of the United Statees and shall serve at the pleasure of the Judicial

Council of the circuit."

(b) Within sixty days after the date of the enactment of the Judicial Reform
Act. or within thirty d;.ys preceding the convening of the next scheduled meeting
of the council of a circuit, whichever is sooner, the chief judges of all of the

districts within each circuit shall select the district judge members of the circuit

council under procedures prescribed by the chief judge of the circuit.

SELECTION OF CIRCUIT CHIEF JUDGES

Sec. 502. (a) Section 45(a) of title 28, United States Code, is amended to read
as follows :

•(a) The circuit judge in regular active service who is senior in commission
.shall be the chief judge of the cirtuit : Provided, however. That no circuit judge
shall become chief judge of the circuit after reaching sixty-six years of age nor
remain as chief judge after reaching seventy years of age. If at the time a new
chief judge of the circuit is to l)e selected all the circuit judges in regular active
.service are sixty-six years of age or older, the youngest shall act as chief judge
until a judge has been appointed and qualified who is under sixty-six years of
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age. but a judge may not act as chief judge until he has served as a circuit judge
for one year."

(b) This section shall become effective on January 1, 1971.

SELECTION OP DISTRICT COURT CHIEF JUDGES

Sec. 503. (a) Section 136(a) of title 28, United States Code, is amended tn

read as follows : "In each district having more than one judge, the district judge
in regular active service who is senior in commission shall be the chief judge
of the district court: Provided, hoivcver, That no district court judge shall be-

come chief judge of the district court after reaching sixty-six years of age nor

remain as chief judge after reaching seventy years of age. If at the time a new
chief judge of the district court is to be selected all the district judges in regu-
lar active service are sixty-six years of age or older the youngest shall act as

chief judge until a judge has been appointed and qualified who is under sixty-six

years of age, but a judge may not act as chief judge until he has served as a

district judge for one year."

(b) This section shall become effective on January 1, 1971.

Mr. Tydings. I see also on the list of witnesses, Mr. Chairman.

Senator Roman Hrnska. Mnch of what I have to say certainly can

be filled in by him. He and I worked toiiether on your subcommittee on

this and other measures for 5 years from 1965-70 that I was privi-

leofed to chair this subcommittee.

The area of judicial unfitness was one of the areas where we failed

to propose legislation which was accepted by both Houses of the Con-

gress. Enacting legislation machinei'^' dealing with the inifit judge is

a very sticky political thicket. You have a very real situation in the

U.S. Senate where each U.S. Senator has extraordinarily close ties

with members of the Federal bench, for obvious reasons.

I found that in the 5 years that I worked in this field, the opposi-
tion of various members of the Federal judiciary was almost insur-

mountable. I think that you will find that you have very formidable

opposition, no matter how worthy the proposal j-ou may be

considering.
A little background might be appropriate before I make my com-

ments on the legislation before us. We began serious work in this

field—when I say "we" I mean Senator Hruska, Senator Ervin, Sen-
ator McClellan, myself, and those of us who were the active members
of this subcommittee—back in 1965.

We initially stated that we were going to look into the matter. Our
first hearings, in February 1966, were primarily focused on the actual
historic problems which had arisen by virtue of the unfit judge.
We heard John Biggs, Jr., who was a great judge on the third

circuit, testify about some extraordinarilv shocking circumstances in

the third circuit involving unfit judges. I'will not go into them. They
are in the record.

We heard from Bernard Segal, who was later to l)ecome president
of the ABA. We heard from Joe Borkin, a very distinguished lawyer
who has written a book called "The Corrupt Juudge.'' That book
accurately traces the history of the problem.
We then went on in 1966 to conduct hearings across the United

States. We took our hearings to New York to learn about the ad hoc
committee on the judiciary in that State which is the judicial fitness

machinery in the State of New York.
We held hearings in San Francisco and Los Angeles, studying the

California Removal Commission.
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We took testimony with reo-ards to the removal procedures, mecha-
nisms, and machinery in Michigan, Ohio, and other States.

During this period, Mr. Chairman, we had a very continuous dialog
with judges, U.S. attorneys, legal scholars, law school deans, and law-

yers throughout the United States. Every speech that the chairman
of this subcommittee would make and all significant comments would
be mailed out to U.S. attorneys throughout the Nation, to the judges,
law school deans, or anyone mIio was interested in workino- with us.

We gave them our thoughts and the directions of our investigation.
It was during this period that the famous Chandler incident rose

out of the 10th circuit, I believe, in Oklahoma. We held hearings on
that problem.
For almost 2i/2 years we had dialog, correspondence, discussions

back and forth, and so on. We did not actually introduce legislation
until 1968, 1 believe. At that time, on February 28, 1968, we introduced
a Senate bill which was a judicial reform bill which dealt with more
than just the fitness of Federal judges. It included judicial adminis-
tration issues, the matter of selection of chief judges in the district

courts, the judicial circuits, judicial survivorship benefits, and other
areas.

The primary feature of that act, however, was a commission on

disability and fitness of Federal district and circuit judges.
We held hearings on that proposal and invited testimony from dis-

tinguished judges, law professors, court administrators. I remember
we heard testimony from the chief judge of the second circuit. Judge
Edward Lumbard. We had Judge Maris of the third circuit. We also

invited the foremost opponent of the judicial removal mechanism in
the Federal system—Dick Chambers. He was chief judge of the ninth
circuit. Chambers was a very, very formidable opponent.
We tried to consider a broad cross-section of testimony. After 6 days

of hearings were concluded, we rewrote the proposal, incorporating
rnany of the suggestions made, and then introduced S. 1506. At that

time, as I have indicated to you, wo had some very distinguished co-

sponsors : Senators Eagleton, Hatfield, Kennedy, Magnuson, Mondale,
Muskie, Scott, Stevens, Yarborough, and others.

I would hope that you would consider—you and your subcommit-
tee—the provisions of that proposal S. 1506. That legislation was de-

veloped after 5 years of hearings. I hope you will consider it at the
same time you consider Senator Nunn's bill and the committee draft
which you have before you.

If I might, let me address myself to the specifics of the legislation
before you and make a few comments.

First of all, I am not persuaded by the testimony or the position of
the Judicial Conference that you cannot constitutionally legislate ma-
chinery within the judicial system to remove or retire article III
judges because they fail to meet the standards of good behavior.
During the period of time that we were working in this field we

asked leading constitutional scholars of Harvard, Virginia, Yale, and
other law schools to address this question. The great preponderance of
legal scholars who wrote and testified and worked with our committee
on this issue felt that such machinery could be constituted provided it
concerned itself with the article III judges which were created by acts

98-365—77 6
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of Congress; namely, U.S. district judges and judges of the U.S. cir-

cuit courts of appeals. .

I might suggest ven^ strongly that any judicial machinery which

vou enact into'law in this field bo limited to judges of the Federal dis-

trict court f the United States and courts of appeals and do not include

the Justices of the Supreme Court.

I state this for two reasons. First, on the basis of the scholarship to

which I was exposed during that 5-year study period, there was suf-

ficient question raised in my mind tliat there would be very real con-

stitutional concern if you include Supreme Court Justices within

this.

Second, there is a very real or practical problem that you have. I

think if you include the Justices of the Supreme Court in this legisla-

tion the ultimate chances of its passage or of its survival in litigation

are greatly reduced. I would suggest that you go a step at a time in

this area. It is going to be difficult, enough to enact the first step.

I think that one area in which I might suggest another look b}'^ you
and your committee is the number of members of the commission or

council which you propose. In our original proposal back in 1969 we
had five members. I understand that the Nunn proposal would suggest
one member from each circuit, one member from the Court of Claims,
one from the Customs and Patent Appeals Court, and one from the

Customs Court. That is substantially more than five.

It is my understanding that you suggest and tlie committee staff

suggests nine members. The reason that we came up Avith 5 members
rather than 17 members or 9 members or 7 members was that in our

analysis the way the systems worked in the States, the 5-member com-
mission—and i think that was California—seemed to us to be the

most effective, most efficient, and worked most smoothly.
I might add, ]Mr. Chairman, that we were tremendously influenced

in the final drafting of our proposal by the experiences of the States.

This is an area, really, where the States have pioneered. The Califor-
nia system has been copied by more States than any other. It impressed
our subcommittee. We were impressed by the efficiency, by the way it

worked, and by the fact that most of tlie judges who came before it

decided ultinuitely to resign rather than going forward in a formal
hearing.

I think you should seriously consider efficiency and smooth opera-
tion. I think that once you exceed five or seven members just the prob-
lems of getting the judges together, by virtue of their calendars and
the pressure of the workload of the judicial system is going to provide
problems.

Senator Df:Coxc'TXT. I think that is a very good point. Senator, One
of the thoughts behind this is to be sure that there is representation
geographically from all of the areas of the United States. That is one
of the reasons for having 12 members or more. Perhaps that is too
many. I appreciate your comment.
Mr. TnuNGS. That is a consideration you have to evaluate.
Senator DeCoxcixi. Hopefully we can" solve some of the problems

vou mentioned. I woidd like to* ask vou later about the oppositionfrom the bench itself. Maybe you can help us.
Please proceed.
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:»Ir. Tydings. I am sure that Senator Ilriiska would have some

thoughts on overcoming judicial opposition. I have a few sugges-

tions, but there is no easy way to secure the passage of this type of

legislation.
I think that the name of the commission proposed by your commit-

tee staff—namelv, Judicial Conduct and Disability Commission—is

better than the name which we proposed—Coinmi^nion on Judicial

Disabilities and Tenure—and is a more appropriate name than Coun-

cil on Judicial Tenure which is in Senator Xunn's bill. I think that

your staff, in a few words, has described better tlie responsibilities and

work of this commission. I would suggest that you give serious con-

sideration to that name.
I liave, however, reservations about the committee staff's proposal

to. in a sense, refer the complaints to the individual circuits or courts

first. I understand the background of that proposal. I understand their

reasoning. However, allow me to say that the underlying need for

this legislation, I think, would argue against such a referral.

Senator DeConcixi. Senator, even to the extent that the commission

has no authority to do anything but make a report, do you feel that it

would be self-serving?
]Mr. Tydings. I do. Let me say that under title 28, section 832(d),

which is the section of the present Judicial Conference Act which gives

the Judicial Council the authority to make such administrative orders

as are necessary for the effective and expeditious administration of the

courts, ultimately that was the section that, as I recall, the 10th circuit

moved under the Chandler case.

There are some, and I am one of those, who feel tliat generally

speaking, a judicial council could move under tlie provisions of this

section 332(d) today. It might be questionable. The fact is they have

not so moved. They are not going to. To ask a court or a circuit—par-

ticularly if it is a small circuit—to pass judgment on one of its brothers

on the bench, is asking an almost impossible task.

It was our feeling that you should isolate the machinery away from
the human nature aspect of the brotherhood of the bench. For that

reason, we provided that even with our five judges, if one of the judges
on that commission was from the same circuit as the judge against
whom a complaint had been lodged, that judge would not sit or par-

ticipate in the proceedings. A substitute judge would have to be ap-

l)ointed by the Chief Justice.

My fear there is that this referral procedure would l)e contrary to

the laws of human nature and that it would drag the matter out. One
of our concerns in the drafting of this legislation was to protect the

integrity of the Federal judicial system. Senator Xunn has stated and

you have stated that in the history of the system the integrity, the

standards, and the deportment of the judges in the U.S. Federal system
has been outstanding. We have only had a few bad judicial apples.
We Avant to keep it that way. That is Avhy we ])rovided for confi-

dentiality of proceedings, and why you provided for confidentiality.
When you start running complaints through a circuit and have a

circuit panel looking into a complaint about a judge the word is going
to get out and s])read. Then you I'efer it to the commission. If tlie com-
mission should ultimately decide that the complaint was not a proper
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complaint you could have unfortunate characterizations and rumors

sprcadin<( among the brotliers of the bench and members of the bar.

I think that the most expeditious way to handle this is to confine

the investifrative proceedinos to the connnission. It is prompt and
smooth. That is another reason why I think a 5-member commission is

better, really, than a 14 or a 9-member commission. I think you want
to protect the Federal judiciary and the good name of the judiciary at

the same time that you are protecting the public.
Let me suggest something regarding the matter of judicial review.

Senator Nunn provides for de iiovo review of the findings of the

commission or council in the Judicial Conference. I do not feel that

this is necessary or proper. I think that the Judicial Conference or its

committee designate should act as a court of appeals, if you will. They
can modify, remand, and act in any way that an appeals court would.
I do not, however, think that they should have a cle novo proceeding.
One proceeding is enougli for some of the reasons I have just out-

lined—protection of the judiciary and judicial time and so on. I do
not see any useful result that would be achieved by having two de novo

proceedings.
I Avould also suggest that rather than have an automatic appeal to

the Supreme Court that appeal to the Supremo Court be by writ of

certiorari. It would be the same as other types of appeal.

Finally, let me say, Mr. Chairman, that you will find this area a

most challenging area with a great need for leadership. T was vei-y.

very happy to see Senator Xunn and yourself take a leadership role in

this field, it is a very difficult one, as Senator Hruska can testify to.

I think perhaps we worked harder in this field than in any other.

We were effective in ])ioneering and enacting the Magistrates Reform
Act, jury selection reform, multidistrict litigation, and a great many
pieces of important judicial reform. We were not able to s^et over the

first hurdle with this proposal
—namely, to get a bill out of the Ju-

diciary Committee in the U.S. Senate.

You have a serious job before you. You will find within the Federal

judicial system some strong advocates and some strong supporters.
You will also find some very, very tough opposition. You will find

judges who feel that any type of fitness machinery trespasses on their

prerogatives and their constitutional rights as a Federal judge.
In my judgment you will have to call on the editorial strength of

the great newspapers across the Nation, as we did, to engender sup-

port. I think you are going to have to circulate your hearings and the

statements made by yourself, Senator N)nin, and others across the

country. You are going to have to engender and solicit support from
the bar and those judges who are willing to get out in front on this.

In short, you have a very, very tough job in front of you. It is one that

I think is veiy important.
Reform is needed in this area. I would hope that with the leadership

of you. Senator Nunn, and others, that you can achieve it.

Senator DeConctxi. Do you think. Senator, that it is advantageous
if we expand our heanngs and take them back to the field as you so

ably did some years ago?
Mr. Tydings. I am not up on the politics of the Judiciary Commit-

tee today. You have a different Judiciary Committee by far than that

which I served on. Unless you have a strong nose count and unless
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your support is stronger than I tliink it is, I tliinlv you are goinj>- to

need to engender grassroots support.
Senator DeConcini. Quite frankly, I considered not holding an}'

hearings for a while, based on the work that you, Senator Burdick,
Senator Hruska, Senator Xunn and others had done. The subject
seemed to be thoroughly delved into. I seriously thought about report-
ing it out without hearings. Your concern of further hearings really is

of interest to me, because I do not want to go through this and not be
able to get it out of the Judiciary Committee.
Mr. Tydings. My concern is the politics of enactrnxcnt into law. I am

not current on the politics of the Judiciary Committee. As chairnum of
this subcommittee, that is a matter which you are going to be respon-
sible for. If you have the votes, fine. This is an area, however, which in

my judgment is ver}^, very difficult politically.
Senator DeConcini, This leads me to another question, the opposi-

tion within the judiciary. Do you believe that opposition can be turned
around by any particular means, either holding hearings and having
those judges testify, or going to see them on a personal basis, or a con-
frontation ? Do you have any suggestions from your past experience ?

Mr. Tydings. I do not believe that a judge like Dick Chambers can
be turned around. I think, however, that the more widespread your
communications are, the safeguards to protect judges, and the efforts

that you make to answer what is perhaps unfair criticism which is

made, the better off you are.

I think we made an extraordinary effort—Senator Hruska, Senator
Ervin, and I—not so much Senator Ervin, because he was opposed to

the bill. Senator Hruska and I and others made an extraordinary effort

to try to if not educate the judiciary, at least to commimicate with the
various judicial circuits. I think I spoke to about eight different

Judicial Conferences trying to explain what we had in mind and the

protections which we felt that this would afford to the judiciary.
I have been out of the arena for so long that I am not certain just

Avhere your friends and where your foes are within the Judicial
Conference and elsewhere.

Senator DeCoxcini. Do you think there is any merit. Senator, in

placing a little more emphasis on the councils ?

Mr. Tydings. That is a political judgment that you have to make. It

is obvious that that is behind your assertion liere. It may well be that
the inclusion of such a referral to the Judicial Councils is the only way
you can overcome opposition to the bill. I hope this is not the case.

Senator DeConcini, We are hopeful that we can generate some
enthusiasm from the bench,
Mr, Tydings. Do not let tliem lead you down the primrose path.

Senator. As I indicated before, I do not think you are going to turn
around any of the principal opposition. You are never going to change
people like Dick Chambers aiid some of the senior judges. Among the

younger judges I think you will find support.
Ultimately, I think you and those who make tlie political decisions

have to determine whether or not we need that initial effort to go
through the circuits themselves. If you find tliat that is a prerequisite
for support and passage, then obviously, as I indicated, you should
take it. That is better than the complete void that we have today.
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Senator DeCoxcixt. Let me go hack to another tliino; yon men-

tioned, Senator, abont the Snpreme Conrt being left ont of it. In your
oi)inion, is that purely a practical decision to enable passage?
Mr. Tydtxgs. It is 50-50. Or it may be 60-40. 1 have a real constitu-

tional problem -with any removal machinery including the Supreme
Court in it from a legal standpoint.
Senator DeCoxcini. You do? I have a feeling that the public is more

involved and concerned about the Supreme Court because that is where
the abuses have been pla3'ed up.
Mr. Tydixgs. In my experience, that public concern is more a con-

cern with the political philosophy of the Supreme Court and disagree-

ing with it, rather than with the problem of unfitness, corruption, or

disability of Justices of the Supreme Court.

Senator DeCoxcixi. "Well, some of the scandals that have arisen in

the last decade have centered around the Supreme Court or those wha
were nominated and then withdrawn.
Mr. Tydixgs. The only situation involving a Supreme Court Justice

I can think of was the Fortas resignation. Then you have problems of
course, with nomination. The principal criticisms I heard of the

Supreme Court dealt more with the philosophy of the court. I have
heard criticisms of the AVarren court. That seems more prevalent than
the problem of corruption or disability.

Senator DeCoxx'ix'i. Do you think there is any merit in having the

disciplinary court report to the House of Representatives?
Mr. Tydix'gs. I think that if you wanted to put a provision in that

a complaint with respect to a Justice of the Supreme Court would be
screened and referred to the Committee on the Judiciary of the House
of Representatives, I think that is a very pragmatic and sensible ap-
proach. I think it is a constitutionally sound approach.
As Professor Berger stated in his testimony to you, I think that

there is a very strong constitutional background for setting up this-

machinery with respect to inferior Federal judges. However, once you
get into the Supreme Court Justices many of us have problems.

Senator DeCox-cix-^i. Senator, thank you very much. We greatly ap-
preciate your involvement and certainly your suggestions here. We
will take them verv seriously and will alter our thinking, I am snre.

Mr. Tydixgs. Thank you very much, Mr. Chairman. I congratulate
you on your fine work and the fact that you have taken the chairman-

ship of this subcommittee very seriousl}^ It is an extremely important
subcommittee. It has the capability for really fine Federal service with
the proper leadership.

Senator DeCoxcini. Thank you. Senator Tydings.
We will next hear from the Attorney General. Judere Griffin Boll.

_

I know. Judge Bell, that you are on a very tight schedule. We appre-
ciate your coming here today and sharing with us your thoughts re-

garding this bill.

STATEMENT OF GEIEFIN B. BELL, ATTORNEY GENERAL OF THE
UNITED STATES

Attorney Genei'al Bell. Mr. Chairman, thank you very much. I have
submitted a prepared statement, which I offer for submission rather
than reading it.
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Senator DeCoxcixi. Your statement will appear in the record.

[The prepared statement of Attorney General Griffin Bell follows :]

Statement of Attorney General Griffin Bell

I appreciate the opportunity to appear before tlie Subcommittee on Improve-
ments in Judicial Macliiner.v to discuss tlie Judicial Tenure Act, S. 1423.

Since becoming Attorney General. I have said on several occasions that I l>elieve

it is essential to create by legislation some mechanism short of impeachment,
which will permit the retirement of federal judges who have become permanently
disabled and the censure or removal of federal judges whose conduct on the bench
does not comport with the Constitutional requirement of good behavior.

We are living in a time when our public institutions are under examination and
the courts should not be exempt. At the State level, judicial tenure and removal
commissions, begun in California in 1960, have been adopted in 44 states, the

District of ColumI)ia and Puerto Rico. These commissions are operating success-

fully. I know full well the importance to our society of an independent judiciary,
but I believe legislation which would create an avenue for citizen complaints
involving federal judges and provide for investigation and action on those com-

plaints is necessary and timely. I have been pleased to know that legislation on
this subject is pending before the House of Representatives and I hope we can
look forward to the enactment of judicial tenure legislation in the near future.

Let me address briefly the matter of the constitutionality of the proposed bill.

It is the conclusion of the Department of Justice that Impeachment is not the

only constitutionally permissible method for the removal of federal judges.
Therefore, judicial procedures for removal of the type provided for in S. 142.3

are permissible. I know the Committee has compiled extensive testimony and
documentation on the constitutional questions involved in this legislation. I do
not propose in this hearing to go back over that ground. In 1970 the Department
of Justice testified on the constitutionality of legislation of the type now before

you : I cite the testimony of then Assistant Attorney General William H. Rehn-
qmst before the Subcommittee on Improvements in Judicial IMachinery of tlie

91st Congress, 2nd Session on April 9, 1970. I concur in the substance of that

testimony.
In March 1976. before I liecame Attorney General. I testified on S. 1110, the

predecessor legislation to the l)ill now before yoiL At that time, I made two
suggestions for revisions in the bill. Because I believe that most complaints about
federal judges can be handled by action of the circiiit judicial councils, I recom-
mended that any complaint made against a circuit or district judge be given
to the judicial council for investigation and action. I am pleased that that
suggestion has been incorporated in S. 1423. I continue to believe that such a
procedure is wise and appropriate and will result in most problems being handled
effectively at that level, leaving only the rare case for action by the Council on
Judiciary Tenure.
My second suggestion concerned the composition of the Council on Judicial

Tenure. S. 1423 incorporates a revised composition which I believe is preferable.
In a letter to Senator Eastland dated .luly 13. 1977. containing some comments

on S. 1423, we raised two additional points which I would like to reiterate now.
In §379('e) there is language concerning the issuance of an order by the

Court on .Judicial Discipline compelling witness testimony. While it is arguable
that the power to issue such an order is conferred by language in § 379 fa) (2),
we recommend that clearer, more precise language of the kind contained in 18
TT.S.C. § 6001 et. seq. be used. We suggest substitution of the following language
for that now contained in §379('e) :

"(e) The Court may issue an order requiring a person, other than the Justice
or judge who is the subject of an inquiry under this Chapter, to give testimony
or produce evidence which he refuses to give or produce on the basis of his
privilege against self-incrimination. The testimony given or evidence produced
in compliance with the order, and any information directly or indirectly deriv(>d
from the testimony or evidence, may not be used against the person in any
criminal case, except a prosecution for perjury, giving a false statement, or
otherwise failing to comply with the order."

This suggested revision follows the language of IS F.S.C. §0003 and acconv
plishes what I believe is the intention of the current § 379(e).
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We would request, in addition, that if the Court on Judicial Discipline is

to have the power to comi>el witness testimony with the results contemplated
in §37n(e), that a provision he inserted in tlie hill requiring prior consultation
with the Department of Justice before such an order is issued. The purpose of
such a provision would simply be to avoid a situation in which the conferral
of "immunity" by the Court on Judicial Discipline might otherwise inadvertently
interfere with a case or cases in process in the Department.

Let me also mention briefly a few other issues I believe the Committee should
consider.

(1) Poirers of the Supreme Court on review. There may be merit in spelling
out more explicitly in the bill the powers of the Supreme Court on review of an
apjieal from the Court on .Judicial Discipline.

(2) Terms of appointment to the council on judicial tenure.—In order that
the tenns of members not all expire at the same time, we v.'ould recommend
staggering the initial api>ointnients.

(.?) Inrohintani retireweut.—I want to restate an opinion I voiced in my
testimony of March 1976. I do not believe that the Judicial Tenure Act should
amend 28 TT.S.C. § 872(b) by a substitution of the language contained in S. 1428.
I believe that the authority contained in 28 U.S.C. § 372(b) should be retained,
and that the procedure provided for in S. 1423 should be and additional option
if the circuit .iudicial council fails to act under the current statutory authority
set forth in § 372 (1»).

That concludes my statement, Mr. Chairman.

Department of Justice INIemorandum on S. 1423—September 1977

The attfiched memorandum represents the position of the Department of Jus-
tice regarding the constitutionality of provisions in S. 1423 relating to the re-

moval of federal judges by methods other than impeachment and to the in-

voluntary retirement of judges for disability.
A summary of the Department's iwsition on those two points is :

(1) Impeachment is not the only constitutionally permissible method for re-

moval of federal judges; therefore, judicial procedures for removal of the type
l»rovided for in S. 1423 arepermissil)le.

(2) A forceful argument can be made that a compulsory retirement system
complies with the requirements of the Constitutional provision for tenure during
good behavior, if it provides for the continuation of the judge's salary and for
an enforceable right to perform such judicial functions as the retired judge
is willing and able to perform. S. 1423 provides for the continuation of salary.
The Department recommends that an enforceable right provision be inserted
into the bill.

REMOVAL or A JUDGE FOR FAILTTRE TO COMPLY WITH THE CONSTITUTIONAL
REQUIREMENT OF GOOn BEHAVIOR

Tenure of an office during good behavior has its roots in the England of the
IMiddle Ages. It constitutes a grant of an office for life terminable upon breach
of tlie condition that the incumbent behave himself well.^ The condition was
breached ))y malfeasance in office or failure to perform the duties of the office.*

T)ie question whether the condition was breached and the office forfeited was
traditionally determined in judicial proceedings in the nature of scire facias.*

Originally tenure during good behavior was conferred on what we would now
call administrative officers and on some judges of the lower courts. Thus, since
the end of the XVth century, the Rarons of the Exchequer who were primarily
financial officers held office during good behavior.*
The judges of the Courts of the King's Bench and Common Pleas, who are

the closest to our federal judiciary, however, were granted commissions at the
King's i>leasure until the middle of the XYIItli century." From 1041 until KWIO

1
1 Coko Lift 420 : sop olsn Mattpr of Hennpn. 1.S Pot. 2.^0, 2"R.

2 Karl o<- Shrowshnvy's Casp. 9 Cokp 4(^h. .'".On: 77 En<r. Rpp. 708. R04 (IfilO).

"Thitty. "Ti.nw of thp Prorofirativp of thp Crown "
r). ST.

* MoTlwain, "TIip Toinirp of Enclish .Tiidsps." 7 Anieriean Politioal Science Eevlpw 217,
220.

s >rclhvain. op. pit. at 221-22.T : 4 Cokp Inst. 117.
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the judges of all three Royal Courts were appointed to hold office during good
behavior." from 160!) on, Charles II again began to appoint judges to hold office

during the King's pleasure." The interference of the late Stuarts with the

administration of justice was notorious.'* One of the principal reforms of the

Glorious Revolution of 168S-16S9 was the reinstitution of the judicial good
behavior tenure, first as a matter of grace," and, as the result of the Act of

Settlement of 1701, as a matter of law, beginning with the accession of the

House of Hanover in 1714.

Article HI. section 1 of the Constitution provides that the judges of the federal

courts sliall hold office during good behavior. The Article, however, does not

specify the procedure for the removal of a judge who violates that condition of

his tenure. Article II, section 4 of the Constitution, of course, provides that—
"The President. Vice President nnd all civil Officers of the United States, shall

be removed from Office on Impeachment for, and Conviction of, Treason, Bribery,

or other High Crimes and Misdemeanors."
There is nothing on the face of that section to indicate that it was designed

to constitute the exclusive method for the removal of judges. It certainly is not

the exclusive method for the removal of nonjudicial civil officers, other than

the President and Vice President, who have been found guilty of treason, bribery,

and other high crimes and misdemeanors. Moreover, the terms "treason."

"bribery," "and other high crimes and misdemeanors" are narrower than the

malfeasance in office and failure to perform the duties of the officer, which may
be grounds for forfeiture of office held during good behavior.

Nevertheless the question whether impeachment is the only method envisaged

by the Constitution for the removal of judges has been debated ever since the

Federal Convention completed its draft of the Constitution. The basis for the con-

troversy is presumably Alexander Hamilton's statement in the Federalist No. 7i>

that imi>eachment was the only provision for removal "which we find in our own
Constitution in respect to our own judges." Alexander Hamilton is, of course,

rightly respected as an interpreter of the Constitution.

It a'pi>ears. however, that in the particular area of the power to remove federal

officers Hamilton has not been infallible. Thus, in the Federalist No. 77, he ex-

pressed the view that officers appointed by and with the advice and consent of the

Senate cou'd be removed only with the consent of that body. The Great Debate

of ]7Sr> i>roved that he was wrong on this score and that such officers could be

removed by the President alone. And, as a letter written by .Tames Madison in

1829 indicates, Hamilton changed his view of the Constitution on this point.^"

During the first formative years following adoption of the Constitution there

occurred at least three incidents which indicated that Hamilton's views as to the

exclusive nature of impeachment were not shared by his contemporaries. The
First Congress not only rendered the decision of 17S9 with respect to the removal
of President appointeees. It also provided in section 21 of the Act of April 30.

1970. that a judge convicted of accepting a bribe "shall forever be disqualified

to hold any office of honour, trust or profit under the Ignited States."

This statute thus had the effect of removing a judge upon a criminal convic-

tion and without impeachment proceedings. It was passed by a Congress many
members of which had attended the Constitutional Convention, as had President

Washington who approved it. Alexander Hamilton, then serving as Secretary of

the Treasury, apparently raised no objection to the bill.

The second pertinent incident occurred in 1796. A petition presented to Con-

gress by inhabitants of the Northwest Territory lodged serious charges against a

territorial judge, who held office during good behavior. The House of Represent-
atives asked Attorney General Lee for his advice on the proi>er method of pro-

ceeding against the judge. The Attorney General resjmnded that the charges were

so serious that if the judge were convicted, "a removal may and ought to be a

part of punishment." He continued that since judges held office during good be-

havior, they could not be removed until lawfully convicted of some official mis-

conduct. Such conviction could be obtained in three ways : upon information, upon

e Thld. ; Foss. JiidgPR. vol. 6. p. 210.
'
Foss on. Pit. vol. 7. n. 4 : 1 Sldprfin 40S : S2 Fn?. Kpp. 11S.5.

s Story "CoiiiTTipntnrlPS on the ronstitiition." vol. 2. § If.Og : MrAUixfer v. T'nitetl fifaf<'o.

141 T' R 174 194 C1S91). (disspiitlntr opinion of Fipld. .T.) : 'MoTlwnin, op. r-it. .nt 22?!-224.

oFoss'. .Tnds^ps, 291: Macauley, "History of England" (18.56 ed.), vol. .•?, pp. 20-21;
MpTlwain. on. pit. n. 224.

1" Lpttpr from .Tames Madi.son to W. C. Rives 4 Letters and Other Writines of .Tames

Madison, p. .3 at 5.
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indictment, or upon impeachmont before the Senate. He considered impeachment
to be generally the best suited, but not the exclusive, method of trying judges.
Here he felt that impeachment was not advisable since the witnesses resided
about 1500 miles from the seat of the Government, and therefore recommended
that the trial be held before the Supreme Court of the Territory upon either
information or indictment." The House Committee in charge of the matter sub-
mitted a report concurring in that recommendation.^'
The third pertinent incident relates to President Adams' Circuit Court Act of

1801 and its repeal under the Jefferson Administration in 1802. Section 4 of the
Judiciary Act of 17S9 established circuit courts, but did not provide for circuit
.iudges; instead, the circuit courts were held by panels composed of Supreme
Court Justices and district judges. President Adams' Circuit Court Act of 1801
provided for the appointment of specific circuit judges. However, in view of the
unpopularity of that statute with President Jefferson's Republican Party, the
1801 Act was repealed in 1802 with the intended effect that the circuit judges'
commissions terminated when their judicial olfices were abolished."
During the debates, the Federalists argued that judges could be removed from

their judicial positions only by way of impeachment and that no other method
was constitutionally permissible. On that occasion Senator Stone carefully ana-
lyzed the pertinent provisions of the Constitution and concluded to the satisfac-
tion of the Senate that under the Constitutional plan impeachment was not the

only method for terminating judicial tenure held during good behavior." As a
result of the repeal, the commissions of the circuit judges appointed under the
ISOI Act were terminated when the 1802 repeal legislation went into effect, and
the circuit courts were again comprised of Supreme Court Justices and district

judges until the Circuit Courts of Appeal were estaldished in 1891.

During the first thirteen years under the Constitution there were thus three
instances in which the impeachment provisions of the Constitution were not
considered to be the exclusive method for ending a judicial tenure. During the

following 158 years. Congress took no new action in this field. Nevertheless, the

provision of the 1790 Act calling for the disqualification of a judge as a conse-

quence of a criminal conviction for bribery was incorporated in the Revised

Statutes, the Criminal Code of 1909, the 1948 enactment of title 18, United
States Code, into positive law, and the 1962 revision of the Bribery and Conflict

of Interest provisions of that title.^'^ The Senate report on the 1962 Act specifically
refers to the disqualification of judges as the result of criminal conviction.^"

INIoreover, the first thirteen years of experience under the Constitution were
important years in determining the meaning of that document. The Supreme
Court so stated in Stuart v. Laird (1 Cranch 299 (1803) ). That case arose under
the 1802 Act which repealed the Circuit Court Act of 1801. Stuart, the plaintiff
in error, sought the review of a judgment rendered against him by a circuit

court composed under the 1802 x\ct of a district judge and Chief Justice Marshall

sitting as a Circtiit Justice. One of the assignments of error was that Justices
of the Supreme Court were ineligible to sit as circuit judges because they had
not been appointed to that office, and held no commission to that effect.

The Court could have taken the position that the reinstatement of the old
circuit courts was an integral part of the scheme to remove the circuit judges
appointed under the 1801 Act in violation of the good behavior clause of the
Constitution. Instead the Court upheld the service of Supreme Court Justices on
the circuit courts on the ground that—

"practice, and acquiescence under it, for a period of several years, commencing
witii the organization of the judicial system, affords an irresistible answer,
and has indeed fixed the construction. It is a contemporary interpretation of the
most forcible nature. This practical exposition is too strong and obstinate to

be shaken or controlled. Of course, the question is at rest, and ought not now
to be disturbed." 1 Cranch, at 309.

This practical exposition test can also be applied to the question whether
under the Constitution impeachment is the exclusive method for the removal of

" Hinds, "Prpcpdents of the House of Representatives," vol. 3, pp. 9S2-9S.3 ; "American
Stato Papers" (Misc.), vol. I, p. l.")l.

1- Jlinds. ihifl. ;
Annals of Consrross. 4th Consr.. 2d sess.. col. 2320.

^••Frankfurter and Landis, "The Business of the Supreme Court," pp. 26-28, footnote 75.
".\nnals of ronsress. 7th Cung., 1st sess., col. 72.
I-'; -IS TT.S.O. 201 (rUe) : 203.
i« S. Rept. 2213, 87th Cong., 2d sess., pp. 7-S.
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.iudges. Three times diiring those formative years tlie Constitution was inter-

preted as permitting other methods of removal. For the purpose of determining
the meaning of the Constitution, the action taken and the experiences gathered
during the years immediately following the adoption of the Constitution balance,
if they do not outweigh, the inertia of the following decades.
Our conclusion is that in the Constitutional plan. Impeachment was not in-

tended to constitute the exclusive method for the removal of judges who violate
the good behavior requirement.
As mentioned before, historically the forfeiture of an office held during good

behavior was determined in judicial proceedings. Nothing indicates that the Con-
stitution intended to change this rule of law. The argument has been made that
the forfeiture of an office held during good behavior by way of scire facias was
an obscure common-law procedure of which the Founding Fathers were unaware.
A perusal of the papers of John Adams, however, indicates that American
lawyers of the second half of the XVIIIth century were well Informed of the
intricacies of common-law procedure." Indeed, Blackstone states that the writ
of scire facias was the remed.v to revoke a royal patent where the patentee had
committed an act that constituted a forfeiture of the grant.

Attorney General Lee's opinion indicates that he was fully aware of this legal

background. He regarded impeachment as a "most solemn" trial before the

Senate, but essentially a judicial proceeding.
The Department of Justice therefore agrees with the theory contained in

S. 1423. that under the Constitution impeachment is not the exclusive method
for the removal of judges, and that judicial proceedings may be utilized to deter-

mine whether a judge has violated the requirement of good behavior. Although
we have submitted elsewhere some suggestions for revision in the scheme con-

tained in S. 1423, these are matters which arise out of the mechanics of this

particular bill, rather than out of the idea itself.

For the record, the Department believes that the procedural scheme contained
in S. 1423 meets Constitutional requirements for this kind of legislation. Specif-

ically : (1) Provision for an investigatory body composed of judges; (2) Decision

on removal by The Judicial Conference, or a panel thereof, designated for that

imrpose as a court of the United States; and (3) Possibility of review by the

Supreme Court.
We would note at the same time that there may be other alternative proce-

dures which would also meet the requirements of the Constitution. One of the

essential ingredients in any acceptable procedure is that it be judicial.

Precedents for a special court of the United States staffed with judges of other

federal courts are the former Commerce Court and the Emergency Court of

Appeals. Moreover, it was established in Glidden Co. v. ZdanoTc, 370 U.S. 530

(1962), that the tenure requirements of Article III. section 1 of the Constitution

are met if a court of the United States is staffed with judges .serving during good
liehavior; it is not required that their appointment to the particular court be

for service during good behavior.

INVOLUXTARY RETIREMENT OF JUDGES FOR DISABILITY

Existing law deals with two aspects of judicial disability. A disabled judge

may retire voluntarily (2S U.S.C. 372(a)). In that event he becomes a senior

judge and can perform judicial duties only by designation and assignment (28

U.S.C. 294(b), (e)). If a disabled judge does not retire voluntarily, the proper

dispatch of biisiness may suffer and require the appointment of an additional

judge. In that event. 28 U.S.C. 372(b) now authorizes the Judicial Council of

"the Circuit to certify these facts to the President, who thereupon may appoint
an additional judge.

S. 1423 would provide that a disabled judge can be Involuntarily retired if

found l>y the Court on Judicial Discipline to have a permanent mental or

physical disability which renders that judge unable to discharge efficiently one
or more of the critical duties of the office.

It is the Department's belief that in order to avoid an overly broad incursion

Into the principal of judicial independence during "good behavior," a provision
should be inserted into S. 1423 which gives an involuntarily retired judge an

" See e.sr. Legal Papers of John Adams (1865), pp. 263-264; "Diary and Autobiography
of John Adams" (1S61), 90.
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enforceable rijiht to be assigned such judicial duties as he or she is vvilliuK and
able to i>erforni. The leKi«latiou would then, in effect, provide that a disabled

judffe could be involuntarily given the status of senior judge.
These provisions of the l)ill manifestly touch on an extremely delicate area.

We believe, however, that if the suggested addition were made, the l)ill wouhl
reconcile in a constitutionally permissible manner the divergent interests of

the public in an efficient and at the same time independent judiciary and those
of the judiciary in protection against unwarrante<l interference with its activities

as well as against the vicissitudes of illness and old age.
For a number of reasons, the problem of disabled judges holding office during

good behavior assumed serious proportions only at the time of the Constitutional
Convention. Hence, there is no historical experience and no precedent which
could iiHlicate to us whether the procedures .set ff^rth in compulsory retirement

provisions conform with the general Constitutional plan.
As was pointed out earlier, tenure during good beha%ior was by no means

rare in England ; it goes back to the Middle Ages. It could be assumed, there-

fore, that there would be a large body of law and experence dealing with the

problem of superannuated officeholders under that tenure. That this is not the
case, however, may be due to the existence of the deputy system under which
officers other thnn judges of courts of record could appoint deputies for the per-
formance of their official duties.^** If the officeholder became incapacitated he
could appoint a deputy, and if the latter become disabled another one could
be substituted.

It was also mentioned before that non-attendance of an office held during
good behavior resulted in its forfeiture. This, however, was the cn^e oidy if

the non-attendance was willful or the result of voluntary negligence.^" Hence,
there are a few cases suggesting that nonperformance of the duties of an
office due to illness did not result in its forfeiture,™ and that old age was an
honor and not a reason for the removal of an officer.^ Another case in this area
may be found in Coke's reports where Queen Elizabetli authorized a Sergean*-
at Arms in Chancery to absent himself from his office on the basis of what
a])pears to have been a doctor's certificate.-^

These cases, of course, merely hold that disability was no ground for the re-

moval of a person holding office during good behavior. They have no liearing on
the practical problems arising from the disability of such officers, especially of

those who could not appoint deputies. Again for liistorical reasons this problem
arose only slowly and came to the fore only at the time of the Constitutional
Convention.
While the judges of the Courts of King's Bench and Common Pleas held good

behavior connnissions during the middle of the XVII century and again since

1689, those commissions expired upon the death of the authority which had issued
them.^' This rule was abrogated only in 1760."* Until then a new King upon his

accession always had the option of not renewing the commissions of incapacitated
judges.

Dr. Johnson was aware of the potential impact of the 1763 statute on the super-
annuation of the Bench. He felt that it was a mistake becauise :

"A judge may become froward from age. A judge may grow unfit for his office

in many ways. It was desirable that there should be a possibility of being de-

livered from him by a new King."
^'^

A survey of the biographies of judges who served from 16S0 until 1780 tends to

indicate that the problem of judicial disability became serious only about 1770,

at a time when the colonies began to loosen their ties with Great Britain. The
most serious case, which occurred at the time of the Constitutional Convention,
was that of T.ord Mansfield. As a result of illness he did not sit on the bench for

the two years preceding his retirement in 1788.^ About ten years later Parlia-

i" Spe (^.g. 1 Holflfiworth. History of Enclish T.nw. 2.^7-2.^jS : Y. B. 9. H. 4. 30 Zla.
"Wr Revnol's Casp, 9 Cokp 9.5.1, 9na-b : 77 Eng. Rpp. S71. 878 a612) ; Rex v. WellM

Corporntinn. 4 Burrows 1S99, 2004-2007 : 98 Kng. Rep. 41, 44-46 (17G7).
=« Rp.r. v. RooJ:. 79 Knp:. Rpt>. 1024 (10.^9).
21 Hazzmd's Omsp. 2 RoHe 11. SI Eng. Rpn. 62.">. 020 (1018).
^^ivrnrk Stpwarfl's Casp, 9 Coke 99b, 102a; 77 Eng. Rep. 878, 881 (1579).
2^' 2 Lord Knvmonrl 747.
^•1 1 Geo. irr f. 23.
2^'' Bosw<'n. "Life of Samnol .Tohnson." LLD. Apr. 14. 177.5.
2fl Fnx. Biocraphia .Tnriillc.T. s.v. William Murray, Earl of Mansfield; Holdsworth, History

of EiiRlish T.'iw. vol. 12. i)p. 470-477.
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incnt consklerefl the problem sufficiently serious to provide for a permanent
.iiidicial iiensif)n system.

This limited I'.ritish experience with the problem of the incapacitation of
.iudses serving during good behavior is the background against which we must
gauge Alexander Hamilton's statement in The Federalist No. 79. There he ex-

plains wliy the Constitution fails to ])rovide for the removal of judges on the
ground of disability. It will be noted that Mr. Hamilton speaks of the removal,
not the retirement of judges. Hamilton lists three grounds for this omis.«ion :

First, the evaluation of a person's mental facilities was so vague a science that
it would easily be abused to undermine the independence of the judiciary. Sec-
ond, persons rarely "outlive the season of their intellectual vigor." Third, the

young republic was not likely to pay any pensions, and it would be inhumane to

remove judges from their position on account of the infirmities of old age on the
basis of an imaginary danger of a superannuated bench.

Hamilton's reasoning, of course, is in full agreement with the then prevailing
law. that non-performance of an office due to illness or old age was no ground
for removal. Xevertheless, he did feel tliat insanity was a ground for removal
and the first judge to be impeached. Judge Pickering, probably was insane."'^

Cii'cumstances and attitudes have changed since Hamilton's times. We would
no longer impeach a judge for insanity. Moreover, psychiatric and medical devel-

opment have nrnde the diagnosis of mental disabilities more certain. At the same
time they have increased the instances in which persons outlive the season of

their intellectual vigor. With the addition of the provision suggested above, the

proposed legislntion would not seek to remove the judge and expose him to an
inu-ertain financial fate. It would rather continue the payment of his emoluments
and permit him to perform such judicial duties as he is willing and able to

perform.
In our view this solution is within the framework of the good behavior clause.

It preserves the judicial independence which the good behavior clause guaran-
tees. At the same time it serves the humanitarian common law principles under-

lying Hamilton's argument that the infirmities of old age shall not result in the

forfeiture of an office.

Attorney General Bell. I would also like to rail the committee's

attention to my testimony of last year on this same proposition. I

would like to reiterate the points of thnt testimony -which are snppor-
tive of tlie lep.slation. Tn addition to that, I would like to just make a

few general remarks which are not in my prepared testimony.
As a former judge, I was in a position to testify last year concerning

this legislation. Since then T have had some other experience in the

Governmeiit. I have served now a little over 7 months as tlie Attorney
General,

I have come to realize that we seriously need this legislation
—more

so than I ever thought before. Not every judge who perhaps should
be impeached can be impeached. Congress does not have that much
time. Some of the matters, while they seem serious to me as the At-

torney General, probably would not be so serious as to shut Congress
down, as would almost be the case if it were to undertake impeachment
proceedings.
Not everyone who perhaps should be can be indicted. There are some

things that judges might do that might cause me to think that they
ought to be indicted. However, that is a serious business, particu-
larly since you have got to indict somebody in their own court.

I do not want to get into any details, but I will certify that I will

do whatever I have to do to impress the committee of the serious
need for some form of judicial disability legislation.
We have some 500 Federal judges now. As soon as this Omnibus l)il]

passes we will be up in the range of 650. If we do not get some of the

!" Carpenter, Judicial Tenure, 114-119.
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loirislation throiiirh that you are sponsoring, such as magistrates, and

tliis arbitration bill when we get it over here, it will not be very long-

before we are up to 1,000. The larger the universe the more likely it is

that there will be problems. AVhere a large number of human beings
are involved, there will be some problems.
We have had very few in the Federal judiciary. I think the Xation

can be proud of the Federal judiciary and the long history and tradi-

tions of tlie Federal judiciary. However, something will go wrong occa-

sionally. "When it goes wrong, we ought to have machinery that will

enable us to take prompt action.

I do not know" if I can add anything else to this particular legisla-
tion. If I can generate a sense of urgency about it I think I will have
served the Nation well. There is an urgency.

Senator DeCoxcini. Judge, thank you very much. Let me just ask
a few questions while you are here.

Attorney General Bell. All right.
Senator DeConcint. Have you had an opportunity to consider the

constitutionality of the entire matter, and particularly the question of

the Supreme Court being subject to this?

Attorney General Bell. I have considered it, I considered it last year
before I testified. I have no problems wnth the constitutionality. It

seems to me that every time we try to make progress and try to make
something better we always hear, "Well, that is unconstitutional.'' I

sometimes wonder what the Constitution is for. Is it a roadblock on

every sign of progress that we want to make, or is the Constituiion the

sort of a document which adjusts to changing situations ?

In the law's application, there would certainly not be a question of

unconstitutionality. I do not see how anyone could argue that.

Senator DeConcini. Do you think that is applicable to the Supreme
Court also?

Attorney General Bell. I think that when you take a position on a

rule you ought to live by the rules. I do not see anything wrong with it

generally regarding the Constitution.
I do not have any problems with the Supreme Court. It is just a ques-

tion of how expansive you want to make article III and how much pro-
tection you want to give the Supreme Court. As American i^eople. we
would like to have this applicable to the Supreme Court and to all

courts.

^lany of the judges in the lower courts were offended that the Su-
pi-eme Court were to be exempt. As I testified last year, the jud<res in
tlie lower Fedei-al courts have yet to understand why they have to file

all of these disclosure forms Avhen none of them were ever accused of
taking any money from anybody.

It tunis out that we have a disclosure system only against them.
Senator DeConcixi. And not including the Supreme Court.

Attorney General Bell. It is pretty difficult to explain that.
Senator DeCoxcixi. Indeed it is.

Attorney General Bell. I would hope that the legislation would
cover all of the courts, including the Supreme Court.

Senator DeCoxcini. Judge, do you have a preference to a com-
mission handling the complaints, conducting the investigation, and
making a recommendation to the Supreme Court as California does
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and letting the Supremo Court make the final decision? Or do you
thiiik an independent commission or a commission of the judoes
should in fact make that final determination with only an appeal to

the Supreme Court ?

Attorney General Bell. I am for the appeal
—an appeal made on

the record.

Senator DeConcixi. Where the commission could actually recom-

mend dismissal or retirement or something subject to appeal to the

Supreme Court ?

Attorney General Bell. Right. That is the way I would do it.

Also, I do not think tliis legislation is feasible unless you restrict

the membership to judges. I think that what makes it salable is the

fact that the judges will be investigating judges. I know that in a lot

of States there are lay people on the commissions.

Sentator DeConcini. Yes, I wanted to ask you about that.

Attorney General Bell. I think you will keep down a lot of resist-

ance to this legislation if you make it just judges.
There is another problem that I wanted to mention, and I am not

certain how it ought to be worked out. "When you put a Supreme
Court Justice before the commission it seems somewhat anamalous

to have lower judges passing on Supreme Court Justices. I have never

worked out in my mind exactly how we ought to handle that. I think

the committee might want to rethink that part of the procedure. Per-

haps the Supreme Court ought to handle it themselves, separately.
The objection to that would be that the public would not fully

appreciate the judaes handling one of their own. There is no perfect

way to do it. I think you ought to give some thought to that.

Senator DeCoxcixi. You mentioned some nonjudiciary people
on the commission. It seems to me that such a proposal has great

public appeal. Is there a way, in your opinion, to satisfy the judi-

ciary that the representation of the public wuld be a good thing?
If there are 12 or 13 maybe only 1 or 2 would be members of the

public who are nonjudciary and perhaps nonattorneys.
Does that a]:)peal to you or do you think there would still be great

opposition to it ?

Attorney General Bell. I expect I bring my bias with me, having
been a Federal judge. If I were a Federal judge I would prefer to

haA'e just judges on it. I imagine I may reflect the thinking of the

judges.
I think that the American people have become accustomed to having

lay people on these commissions. It may be that you will have to have

some lay people on it. Indeed, many of the States have lay people
on the commissions.

Senator DeCoxctxi. Yes; they do.

Attorney General Bell. Including Georgia, California

Senator DeCoxcixi. Judge, let me ask you a question regarding any
advice that you might give to the conmiittee as far as succeeding in

educating or convincing members of the Federal bench that this is not

an attempt to usurp their authority, but really an attempt to get them
to address a problem that in the public mind is large and looms over

the judiciary constanth\
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Do 3'ou have any siio:<i:cstions as to how wo could attempt to get our

point ar-ross to the Fedeial jurliciaiT?

Attorney Genci-al Bi:ll. I will get back in touch with you about
that. I am going to speak to the Judicial Conference in the morning.
Customarily, the Attorney General is invited to address the Judicial

("onference. They meet twice a year. As you know, the Judicial Con-
ference is composed of from each circuit elected by the other judges
of the circuit, plus the chief judge of each circuit, among others. The
Chief Justice will be there also.

I have it on my list to mention this bill.

Senator I)p:Conctni. Thank you. I hate to be so bold, but quite

frankly, I would welcome your active interest in this for a number of
reasons—not only the ollice you hold now, but because of the fact that

you have been a judge and obviously have many contacts and can speak
from a much better position than a Senator who has not been on the

bench.

Attorney General Bell. I will mention it there and get their re-

action. I will mention in particular the lay question and your sugges-
tion. I will get back to you in a few days.

Senator DeCongini. Judge, we want to thank you very much for

the entire Justice Department's invohement in this and other bills and
the res])onsiveness of your Department to our committee and our needs.

We look forward to continued work with you.
Thaidv you for appearing today.

Attorney General Bell. Tkank you.
Senator DeConcini. The conmiittee will take a 5-minut© recess.

[Recess taken.]
Senator DeConcini. We will commence the hearing once again.
Senator Hruska, I want to thank you for letting us usurp your time.

I assure you that we want to liear from you. I also am very thankful
for the w^ork you have done on the Judiciary Committee and in the
area of the courts for such a long time. You. indeed, are a very dis-

tinguished former Member of this body and this committee. We look
forward to your statement. It will be printed in the record in toto.

Please proceed as } ou see fit.

STATEMENT OF EOMAN L. HRUSKA, ATTORNEY, OMAHA, NE-

BRASKA AND FORMER U.S. SENATOR FROM THE STATE OF
NEBRASKA

Mr. Hruska. Thank you, INIr. Chairman. It is a pleasure to appear
here before the committee, and particularly in the presence of the dis-

tinguished company that has already testified this morning.
j\Ir. Chairman, I suggest that my statement, which has been sub-

mitted to the subcommittee, be incorporated in the record in full.

Senator DeCoxcini. It will be.

[The prepared statement of former Senator Roman L. Hruskane p
ws:Jfolio

Pkepared Statement of Hon. Roman L. Hruska, a Former U.S. Senator From
THE State of Nebraska

Mr. Chainnan and nicinbors of the subcommittee, I want to express my sincere

appreciation for your kind invitation to discuss proposals for a Judicial Temu-e
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Art. It is my hope that these hearings will provide the final impetus for this

important legislation.
From my service on this committee, I am well acquainted with the other

measures of this Ijind that came before us from time to time. Some 7 years ago,
under the chairmanship of Senator Tydings of Maryland, this subcommittee con-

sidered S. l.">0(), which also addressed the Judicial Tenure problem. In that con-

nection, we examined the disciplin:try system for judges that exists in the State

of California which has proven to l>e both worlcable and fair and upon which

many of the considerations of the pending bills have been based.

Last year, in February and March, this subcommittee had similar hearings on
S. 1110, which, like S. 1423. was introduced by Senator Nunn. of Georgia. It was
my pri^ilege to participate in those hearings and to have the opportunity to

question some of the witnesses. I was particularly impressed with tlie broad
i»ase of support for some sort of legislation to provide for the removal or censure
(jf federal judges. We voted to report to the full Judiciary Committee S. 1110,

as amended by the subcommittee.
It is my understanding that S. 1423 is identical to that amended form of S. 1110.

Since that time, I have had an onjjortunity to stud.v this matter further and
have also reviewed the draft bill now being circulated by Chairman DeConciui
for comment.
The purpose of the proposed bills is to fill a void in the proper administration

and functioning of the Judiciary.
Tlie void or "'blind spot" is this: There is no way of treating witli the situa-

tion of "bad behavior" of a judge appointed to his post "during good behavior."

If he engaged in "treason, bribery or other high crimes and misdemeanors."

impeachment procedures prescribed in the Constitution can apply. Those in-oceed-

ings occur in the Legislative Braucli of Government—the Congress. The only
basis upon which one branch of government can venture into the precincts of

another branch is express grant in the Constitution of power to do so. The grant
of impeachment powers is found in Article II.

But if a judge engaged in conduct less than "treason, bribery or other high
crimes and misdemeanors," but nevertheless constituting lireach of "good he-

havior," there presently is no way and no action available to enforce and lend

meaning to the terms of his appointment—namely, that he will hold office for

life provided he behaves himself, that he conduct himself with good behavior.

Without question, there exists conduct which is not included in the Article II

impeachment grounds of "treason, bribery or other high crimes and misde-

meanors." Failure to implement means to discipline or even terminate office

when "bad behavior" exists means that judges guilty of bad behavior, which
does not amount to impeachable conduct, are sealed into office without recourse

of any kind. To say that Congress is denied the power to create machinery to

deal with such situations, would also mean that the Framers of our Constitu-

tion wanted to create a design which would maintain misbehaving judges in

offices.

A grant of public office carries with it the duty and responsibility of executing
it diligently and faithfully. When the will or the condition of an office holder

is such that he does not or cannot diligently and faithfully so execute his office,

he no longer is comporting himself in good behavior.

So it is that a judge who neglects duties or fails in attendance in imwarranted

degree; or indulges habitually and intemperately in alcohol ; or becomes addicted
to harmful drugs ; or becomes senile—such a judge does not execute the duties

of his office diligently and faithfully. "Bad behavior" results.

Such acts are not in higli crimes or misdemeanors of impeachment, character
or degree. Even if they were, there is practical uncertainty that the Congress
would or could act to assume the intolerable burden of hearing and weighing
the evidence, and conducting trial in fashion prescribed by Article II for

impeachment.
Hence, these practicalities operate to extend a standing invitation for judges

to abuse their authority and without fear of removal. They operate also to

force the judiciary and all who must resort to its office, to be helpless in con-
tinued incumbency of those who no longer possess the physical or mental capa-
bilities to execute their office.

Obviously, this does not make for good government. Common sense tells us
the Constitution was not meant to create or tolerate such a state of affairs.

98-365—77-
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At common law, derelictions in "good behaviors" were reachable in the Eng-
lish Courts. Proceedings were brought by the one who appointed the officiaL

Object of the proceeding was removal from the office.

In England, the law provided for proceedings by way of a writ of scire facias—
the remedy to repeat, revoke, or forfeit the appointment to office, uixjn an adjudi-

cation that the appointee engaged in misbehavior. Upon presentation of the writ,

the petitioner's prayer was for a Court's declaration that the office be forfeited

for the reasons set out.

The basis for such a proceeding was violation of the condition subsequently
contained in his appointment. He was to serve "during good behavior" ; that is,

as long as he behaved himself well. The charge, of course, was that he had
misbehaved.
The Framers were well aware of this. They included the words "during good

behavior" in Article II as an inherent part of the judge's tenure.

It is axiomatic that every word in the Constitution must be given effect. To
give meaning to tenure limited by "good behavior" there must be a jneans of

termination for "bad" or "mis" behavior.
The common law embraced and provided such means at the time the Con-

stitution was written. The power to exercise those means is inherent in the

Courts. In the event of a dispute as to whether the condition subsequent of

"good behavior" was violated, a "case or controversy" arises. It falls within the

"judicial power."
The Constitution empowers the Congress to create such Courts as it decides

to ordain and establish, and to vest them with judicial power of specified kind or

nature.
The pending bills seek to create special courts which would be vested with ju-

dicial power over the subject matter at hand—namely forfeiture of office, or

suitable discipline upon an adjudic^ation of bad behavior or misbehavior.
In addition to the common law basis already mentioned, there are other

grounds to justify the proposed enactments :

The "necessary and proper" clause and the doctrine of implied powers.

IS THERE A NEED FOR LEGISLATION OF THIS SUBJECT ?

One of the best reasons for enactment of such a bill is the fact that no practical,
effective remedy exists to reach abuse or dereliction in office, or the mental or

physical capacity to execute the office in diligent, faithful fashion. Tliere is a need
for it.

In his excellent, authoritative, highly regarded book, "Impeachment—The
Constitutional I'roblems," Prof. Raoul Berger addresses the point of need for such
a law.
His writing is much more exact and compelling than any paraphrasing or

summary thereof. I take the liberty of setting out pertinent parts of it from
pages 166 to 169.

True, in the 182 years since adoption of the Constitution, only nine judges have
been impeiached and only four convicted and removed. That, however, does not
tell the whole story. Of the fifty-five judges who were investigated by the House,
"eight [and one Justice] were impeached, eight were censured but not im-
peached, seventeen others resigned at one stage or another in the conduct of the
investigation, while the rest were absolved of impcachahle misconduct. Added
to tliis are the undetermined number of judges who resigned upon the mere
threat of inquiry ; for them there are no adequate records." This after sifting
"the hundreds of complaints that have been registered" over the years. That the
adequacy of the sifting leaves something to be desired is revealed by the House's
own records. To cite only a few instances involving district judges for whom a
committee of the House recommended impeachment, but where the House took no
action on the charges : Aleck Rorman, using court money ; Philip K. Lawrence,
corrupt, malicious, and dangerous abuses, intemperate use of ardent spirits;
Augustus Ricks, appropriating moneys of the Ignited States to his own use;
the committee recommended censure but the House took no action. Grover IM.

Moscowitz. was charged with favoritism toward former law partners in award-
ing receiverships and allowing excessive fees; the committee "frowned" upon his
actions l)ut made no recommendation.

Professor Berger then proceeds to discuss the essential vire of this situation.
Somewhat simplified, it is this : that impeachment by Congress is over-kill. It is
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so cumbersome aiul time-consuming as to be totally unavailable for the types of

cases which he enumerated and described.
It is clear that the House has in many cases given up because of the impracti-

cability of a complete indictment by its membership, to be followed by a pro-
tracted and complex trial in the Senate.
He wrote as follows :

Assuming that the House is persuaded of the necessity to proceed, it may yet
draw back from taking the time of tlie entire Senate to try a "croolied judge" ;

in the words of the veteran Hatton Sumners, chairman of the House Judiciary
Committee and participant in two of the nine impeachments, to do so would
take "the time of the entire Senate . . . away from all of the other business of a

great nation, and make them sit there for days and days . . . [We] Icnow they
will not try district .iudges, and we can hardly ask them to do so." On the other

side of the Capitol, Senator McAdoo stated after the conviction of Judge Halsted
Ritter. "the nature of the pi-ocess is such that, as evidenced in the recent pro-

ceedings, it seriously interrupts for long periods the necessary transaction of

important legislative business, places an almost intolerable burden of hearing
and weighing testimony upon Senators already charged heavily with other re-

sponsibilities, and f(u- this reason alone is always resorted to with extreme re-

luctance, even in cases of flagrant misconduct." As a result, he said, "the practical

certainty that in a large ma,iorit.v of cases misconduct will never be visited with

impeachment is a standing invitation for judges to abuse their authority with

impunity and without fear of removal."
Mr. Chairman, in earlier hearings, 15 U.S.C. 332 was discussed as a vehicle

for the Judicial Councils in cases indicating need for disciplinar,v action. The
general reaction among members of the Judiciary seems to be that its language
was much too broad. Its text is as follows :

"Each judicial council shall make all necessary orders for the effective and

expeditious administration of the business of the courts within its circuit. The
district judges shall promptly carry into effect all orders of the judicial council."

The further feeling seemed to be that any attempt to modify that statute would
not be sufficient.

The pending bills are a response to the suggestions for an expanded, more
definite mechanism and procedure for the purposes at hand.
The Judicial Conference, in its March 1975 session, approved such legislation

in principle. It made specific suggestions as to content, however.
Mr. Chairman, it is my hope that the committee consider the several alterna-

tives and provisions of the pending bills and that an early agreement on exact

text be reached soon.

Such a measure will respond to a real need. It will result in improvement in

the functioning of the judiciary.

Mr. ITruska. Thank yon. T shall refer to it only briefly.

Frankly, the pnrpose of the statement is for record pnrposes.
One of the first reactions Avhenever this subject is brono-ht up to the

nninformed is, "Bnt yon cannot do that to judges. They have to be

impeached." Of conrse, one of the first things to do in making any
progress in acceptance of legislation along this line is to dispel that

idea.

In part, the statement which I have prepared presents nothing new
for the committee at all. T am sure the members of the committee are

very well informed on it. However, for the pnrposes of larger accept-

ability both in the Senate and by the public as well as by the othere,

the statement was fashioned.

Basically, the grant of public office carries with it the dutv and the

responsibility of executing it diligently and faithfully. Whenever
there is a lack of that execution in that degree, of course a situation

arises which requires attention. That attention cannot be given by the

process of impeachment. That is so well docmnented that I think we
need only to refer to it, and the issue is disposed of.



96

The question is sometimes raised about Avliat part the Supreme
Court of the United States should play in the process provided in

pending bills.

]Mr. Chairman, I want to say that as a member of the Commission
for the Revision of the Federal Appellate Court System I shudder
to think what it would mean if there were imposed upon the Supreme
Court tlie necessity of injectinof itself and its official time and energy
into the resolution of cases of discipline, of involuntary retirement,

or of censure in cases like this. They find difficulty in dealing with the

docket, in hearing cases, and promulgating decisions and opinions in

about 150 cases a year.
I think that every effort should be made to treat the subject, insofar

as constitutional requirements will permit, on a basis where the Su-

preme Court will not be called upon to expend any of its energy and
time on this subject.
Mr. Chairman, on the question of the constitutionality, I believe

there is a great deal to what the Attorney General said. Usually that

is one of the first questions that arises.

In my judgment, I think the record is plain that there would be

no doubt at all about its constitutionality. There certainl.y would be

no doubt about the presumption of constitutionality to a point that

no fear should be indulged in by any Member of the Congress in ap-

proving this bill. If there is any question about this issue, very likely
the issue will be presented to the Supreme Court. In that way the

matter will disappear.
All of us know after a little experience in the Congress tliat if the

threat of unconstitutionality were to be taken too seriously, too con-

scientiously, and too literally, scarcely anything would be undertaken.

That is certainly not the case here. We would have nothing indicating
that there is any serious constitutional question.
The question is raised as to the need for the legislation. This wit-

ness has participated in the confirmation of literally hundreds of

candidates for judicial posts, ]\Ir. Chairman. I am in a position to

testify as to the fine quality and calibre of the Federal bench.

There are, however, some exceptions that must be dealt with.

Machinery should be made available to deal with those exceptions.
On the need for legislation on this subject I have quoted liberally

from the text, the showing, and the documentation of Professor

Berger in his book "Impeachment." I shall not repeat it, but the

record will contain those excerpts from his presentation.
Another subject I deal with in my prepared statement is the present

powers of judicial councils of the several circuit courts of appeal to

deal with the disciplinary matters on the basis of section 332 of the

United States Code. I quote the text of that brief satute in my state-

ment.
Mr. Chairman, there are those who feel—and Judge Tx)mbard of

the second circuit, now retired, is one of them—that there is ample
authority found in that section to deal with the bulk of the situations

that arise in connection with disciplinary measures that might be

contemplated.
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I think the record shows—and I have talked to literally dozens of

members of the judiciary on the subject and I have kept notes on
them—they feel—
Yes ; perhaps we can, but we would prefer something more specific, some-

thing that is a little more direct in its delegation of power, of an enabling
power, rather than to depend upon this broad language.

I find myself in complete agreement with Attorney General Bell

when he says that section 372 should not be displaced by any legis-
lation which might be enacted. It should supplement section 372.

There is much to be said for it. So often, as has happened hereto-

fore under section 372, much can be done by persuasion. Much can be

done by laying the facts of life before a member of the judiciary
who might otherwise be obdurate and who otherwise might be obsti-

nate to a degree that would be harmful.
With the retention of section 372 I think there would be some useful

effect. I think there would be some power and some persuasiveness
in the possession of that power by the judicial council which would
lead to a resolution and dissolution of some problems, that might
arise.

Mr. Chairman, I shall not comment on the bills in detail or section

by section which are before this committee. If there are any questions

specifically on them I will certainly entertain them and try to answer
them as best I can.

There are certain principles, it seems to me, which should be borne
in mind constantly in the narrowing down and the putting into final

form of the language of the bill which will be reported.
One of the principles is that of separating the investigatory power

from the adjudicatory power. That should be definitely well regarded.
It is founded on good rules and experience of jurisprudence.
Another principle is that it is not only fairness that will be extended,

or competence in the treatment of grievances that might be filed and
disposition thereof, it is also the appearance of fairness, and what the

public has in mind regarding that activity with respect and

acceptability.
I refer particularly to the issue of whether it should be a local panel

or a local body that would take charge of grievances and the proceed-
ings provided by this bill. Should it be local ? or should there be inter-

spersed into that local body people from outside ? or should it be totally
outside of the circuit and outside of the district ?

Considering the coUegial spirit and the collegia! fact of our circuit

courts, it might be a little difficult for members of that circuit to deal

Avith one of their own. It would be difficult to begin with.

Furthermore, would there be a feeling by the public
—if tliere were

dismissal of a case—that it is one of those evidences of brotherly love

which asserts itself and that the merits of the case are not properly
considered ?

It would be somewhat different in dealing witli district judges in

a circuit. Certainly, there would be more reason to believe that there is

a lack of collegia!, intimate relationships, and associations so that an

objective and fair result can be obtained not onh^ in fact, but also in

the acceptability of the public.
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On tlie score of acceptability of any legislation ^Yllich conies from
these eliorts, again we enter into a situation of judging how much will

be vested in these disciplinary bodies by way of power. I have no ciues-

tion in my mind as to the constitutionality of the Congress creating
and ordaining a special court to deal with issues of this kind and vest-

ing it witli power to remove or with power to impose involuntary- re-

tirement or censure or any other discipline. Congress has that power.
It is expressly granted by the Constitution. There should not be any
question about either the creation and the ordaination of the court or

the bestowal of judicial power upon it, together with sanctions that

are embodied in the law\

However, when we get into the question of policy we get into diffi-

culty. The power of removal and the punishment of removal is a very
harsh one. It involves forfeiture of annuities, for example, which
have been built up over the years. There are other emoluments of office

Avhich are forfeited and which are no longer available to the one who
is a judge after his removal.
While it is within the power of the Congress, this witness would

certainly counsel that there not be vested in these disciplinary bodies

too readily and too easily the sanctions that are perhaps too rigid and
too rigorous.

If a case is a flagrant one and if it would warrant removal, that type
of case will be readily recognized or more readily recognized by the

House of Kepresentatives if the matter were sent over there fully docu-

mented as to the evidence. Then it would be for the House of Repre-
sentatives and the Senate, notwithstanding the uncertainties of either

of them accepting jurisdiction, it would be better for them to deal with
the situation of removal than any of these disciplinary bodies.

I think that is true at least at the inception and until we find out
hoAv this concept of formalizing treatment of these problems will be

accepted, how it will function, the regard that Avill be had for it, and
the precedents which they will create. At least at the inception it

would be well to consider acting easy in the matter of bestowal of

punitive measures.
One other matter that we discovered in hearings of previous years in

studying tlie State systems is the degree of confidentiality that should
be accorded in the acceptance, the entertainment, and the j)rocessing
of complaints.
We know from experience on the Judiciary Committee of the Senate

that in confirmation hearings, for exauiple, there are letters from dis-

appointed litigants. There are letters from those who are perhaps
more charitably referred to as being somewhat mentally insufficiently
endowed with a normal mentality. They get, sometimes, into the
matter of making cliaiges that are perfectly groundless, which are

scurrilous, and Avhich would be harmful to the object of those com-

plaints. They would be harmful to them no matter how completel}- the

Judiciary Committee or any of these disciplinary bodies would
disavow them.

Therefore, on the matter of hearing and reporting of the charges
that are made—if they are groundless, if they are scurrilous, and if

thej^ are not to bo regarded seriously
—they certainly should be under-

taken Avith such confidentiality that they are not surfaced, that they
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fire hot publicized. By tho publicizing thereof, part of the objective of
the complainant will be achieved even though there is a dismissal.

I am sure that Mr. Sutro from California can comment on that

aspect of it, because that is part of the system in his State, as I remem-
ber it.

Mr. Chairman, I have just one other point and then I shall conclude.
Reference has been made to independence of judiciary and "would

legislation of this kind be an impingement upon the independence of
the judiciary?

I submit to the subcommittee that "independence of judiciary" is a

phrase of art. Independence from what ? The literature, the decisions,
the scholarly treatment of "independence of the judiciary" disclose
that "independence of the judiciary" means "independence from the
executive or of the legislative branch."

It certainly does not mean independence of a particular member of
the judiciary to the point that he can do anything anytime he chooses,
whether it be legal, semilegal or moral or immoral or harmful or with
the appearance of being harmful. It does not mean that he can do

anything he wishes capriciously and arbitrarily in the name of

independence.
That certainly would be a travesty upon commonsense and upon the

meaning and objectives of sound government.
I know of no officer in the Federal Government who is completely

independent in the sense that he is not subject to some discipline

someplace. He should be. Presently, in areas that do not reach the

stage of impeachabilitv and the availability of the impeachment proc-
ess, there is not any discipline upon members of the judiciar}^ There
should be.

I hope that the subcommittee will pursue the various alternatives
here, make a selection, submit it soon to the Senate for proper debate,
consideration, and resolution. It has been a long time that this concept
has been overdue. It is becoming more overdue every hour.

I thank you for the privilege of being here.

Senator DkConctxt. Thank you. Senator.
In your statement you make reference to Professor Berger's ]-)re-

vious testimony regarding this bill when it was S. 1110. He makes a
reference to the fact that he believes S. 1110 is too cumbersome. The
process is too cumbersome and too drawn out. What is your feeling
about it ? Can we simplify it ?

Mr, HnrsKA. Mr. Chairman, yes. I think it might be simplified.
Plowever. I certainly would not sacrifice definiteness and snecificitv to
a point where it would bo impossible for those who are called upon to
act under it to have sufficient guidance and sufficient authority to do
their job.
At one end of the scale we have section r,?>2. which most jurloes and

a lot of lawvers sav is too broad and that it is not specific enough.
At the other end we have the pendin.fr bills. Thev are considered too

cumbersome. Therefore, we have to make a choice between extremes of
that kind.

Let me suggest that perhaps the INTembers of Congress and the mem-
bers of this subcommittee and the Judiciary Committee will be more
expert in determining what sections and what phrases and what lines
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are necessaiy in an act of this kind, keeping in mind the functioning
of the bureaucratic system which composes our Government in its sum
total.

They have a better idea of what is necessary, perhaps, than some-

body sittino- on the outside who does not have the insight on this.

Therefore, I would say that it is a question of degree. It is not overly
and objectionably cumbersome and drawn out to the point that it

should be ruled out on that score.

Senator DeCoxcixi. Senator, what about the California system? It

was apparently studied b}^ the subcommittee when you were a member
of it. I am somewhat impressed witli the little bit that I know about
the California judicial discipline system.
Could a similar program be implemented here, and does it have

merit for consideration on the Federal level 'i

yiv. Hruska. Well, of course, a State program deals with a State

situation. It is much more provincial. I do not mean that in a deroga-
tory' way. What Avould be a good system in California might not fit

Nebraska or Arizona or maybe Georgia or Florida.
The principles and the bases of the California system are remarkable

and should be lauded. I think they should be followed as much as pos-
sible, adapting it, however, to the constitutional requirements and limi-

tations of the Federal Constitution in our Federal practice.
In general, that sj'stem is a good one, Mr. Chairman, in my

judgment.
Senator DeCoxcixi. Do you feel that the numbers that the bill sug-

gests on the various councils are too large and cumbersome? Senator

Tydings pointed out that the previous bill, the one that you and he had
worked on, had the number five. I wonder what your thoughts are on
that.

jNIr. Hruska. Mr. Chairman, I would not want to get into the num-
bers game particularly. It has been my observation and experience

—
and I think it is a common observation and experience

—that if a com-
mittee of IT) is appointed to form and to execute a Sunday school picnic
it is the chairman who is going to do the work.

If there are five or three appointed there is going to be a greater
division of the duties of that office—of getting the picnic planned and
held. I would not want to say what the number should be. It would
depend upon the duties that are assigned to each of these bodies.

It shoiild not, however, be so large that the feeling of responsibility
is so dissipated that it will wind up in the hands of one or two people
to do the work. If the number is a little smaller and a little more com-
pact there is a greater feeling of responsibility and the idea might
work out just a little better.

Senator DeConcixi. Thank you, Senator. Your example is well
taken.
Do you have any suggestions as to efforts that any of us might make

to make this compatible and be able to get the bench to support it? I
am very concerned about the reference that Senator Tydings made as
to the political opposition that can be and has been put forth in op-
position to this type of bill here in the United States Senate.
Do you have any advice that you might give me or the committee

as to what we might do ?

Mr. Hruska. Well, Mr. Chairman, after all
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Senator DeCoxctxi. Do we just bite the bullet and move ahead?
Mr. IIruska. After all, I think a very clear statement of the situ-

ation should be made and should be made evident to all who will con-

sider this legislation. Is there any justifiable basis for setting aside

in a class peculiar to itself, consisting of members of the judiciary, as

being totally unaccountable to anyone ?

That is ludicrous, and yet that is the fact as a reading of the record

and of history will show. Is there any way that such an argument
can successfully be asserted in an open forum addressed to people of

good faith, people who are trying to get a good job done ?

I think a lot of it is psychological. We have met it in other areas.

We have met it in the matter of judicial review of criminal sentences,
for example. Yet this is the only civilized country that has a situation

where the sentence imposed by the trial judge is virtually unreview-
able on the basis of the justice and the propriety of the sentence.

We have been working on that for a long time as a Congress. It takes

time to develop these major legislative proposals. One of the most
serious efforts was made, as you know, 40 years ago when Hatton Sum-
ners was chairman of the House of Representatives Judiciary Com-
mittee. There was quite a generous exhibition of judiciary weakness.
There was an exhibition of the weakness of individual members of
the judiciary at that time, which brought about that interest.

I submit that this is the time to do it whether or not there is any such
demonstration of weakness on the part of members of the judiciary.
This is the time to do it, so that when occasion arises the mechanics
will be available.

Aside from just keeping at it and doing the best you can by way of

employing your arts of persuasion I have no concrete suggestions on
the subject.

Senator DeConcini. Senator, thank you very much for taking the
time to come and testify this morning. We really value your input.
We may call upon you from time to time for advice.
We thank you sincerely.
Mr. Hruska. I would be honored to be called on further.

Thank you.
Senator DeCoxcixi. Our next witness will be John Sutro of San

Francisco, Calif. He is the chairman of the Standing Committee on
Judicial Selection, Tenure and Compensation of the American Bar
Association. He is accompanied by Mr. Michael McWilliams of

Baltimore, Md.
Gentleman, thank you for appearing today. I am sorry that we are

running a little later than Ave had planned. We appreciate your
indulgence.

Any statement that you have will be submitted in the record in full.

Mr. Sutro, will you please proceed ?

STATEMENT OF JOHN A. SUTRO, CHAIRMAN. STANDING COMMITTEE
ON JUDICIAL SELECTION, TENURE AND COMPENSATION OF THE
AMERICAN BAR ASSOCIATION

Mr. Sutro. Thank you, Senator, for the opportunity to appear be-

fore your committee.
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I will not road the prepared statement that I have forwarded to the

committee, but would request that it be in the record.

Senator DeCoxcini. It is so ordered. It will appear in the record.

[The prepared statement of John A. Sutro follows :]

Pkeparei) Statement of John A. Sutro

My name is J(thn A. Sutro. I am chairman of the American Bar Association
Standing Committee on Judicial Selection, Tenure and Compensation. With me
today is Mr. J. Michael McWilliams, a member of the committee. Mr. McWilliams
and I appear today representing the Association.
The House of Delegates of the American Bar Association at its August, 1977

meeting at Chicago :

"Kesolved, That the American Bar Association supports the enactment of

legislation to establish a procedure in addition to impeachment to effect the
censure or the removal of judges of the United States whose conduct is incon-
sistent with the good behavior required by Article III, Section 1, of the Con-
stitution, and the retirement of disabled judges of the United States.

•"Further Resolved, That the American Bar Association supports in principle
legislation such as S. 1423 and H.R. 1S50. !!5th Congress, except insofar as it

would be applicable to the Chief Justice of the United States and the Associate
Justices of the Supreme Court."

It is of the utmost importance to the administration of justice that we have
a strong Federal judiciary. The American Bar Association supports this legis-
lation because it is a big step forward in assuring us of a strong Federal
judiciary. The American Bar Association does not believe, however, that tlie

Chief Justice of the United States and the Associate Justices of the Supreme
Court should be included in any such statute. The Association is of the view that
it would be inappropriate for judges of an inferior court to pass judgment on tlie

action of the Chief Justice of the United States or an Associate Justice of the
Supreme Court and. furtlier, the Judicial Conference of the I'nited States lias

no jurisdiction over the Chief Justice of tlie United States or the Associate
Justices of the Supreme Court.

I will addi-ess myself to the desirability of S. 1423 and what the experience
has been in California whose Constitution was amended by its electorate in
lOfJO to estaldish a commission to recommend to the Supreme Court of Cali-
fornia the removal, retirement or censure of a judge. Mr. McWilliams will dis-
cuss in detail the provisions of S. 1423.

S. 1423 is desirable legislation. As Senator Nunn stated when he introduced
S. 1110 in the 94th Congress, a bill substantially the same as S, 1423: "No
branch of government is immune to an abuse of power." The President and
members of Congress are answerable to the people througli the elective process.
Our judges on the other hand are appointed for life and hold office during good
behavior. Presently, impeachment is the only remedy for removal of a Federal
judge. It is a slow, cumbersome process.

In our 200 years, only nine judges have been impeached liy the House and only
four convicted by the Senate. The last trial was 40 years ago. I think we can all

agree that during the past 40 years there have been Federal judges who should
not Iiave remained active judges for any of a number of reasons, be they physi-
cal disaliility, or loss of mental capacity, or for conduct less than good behavior.
Mr. Cliief Justice Burger in 10.58. then a judge of the United States Court of

Appeals, spoke at the Attorney General's Conference on Court Congestion and
Delay on tlie need for keeping the Federal judiciary staffed with men and women
who possess the physical and mental vigor which is indispensable to an effective

system of justice. The Chief .Tustice said, and I quote, "I would not presume to

say how many T'nited States judges now in active service are not physically able
to perform tlieir wm-k adequately, but every observer knows that there are more
than a few." There should be a means other than impeachment to remove from
the l>ench a physically disabled or mentally incapacitated judge, or a judge whose
conduct is less than good behavior.
The United States Senate has more important business than taking the time-

consuming process of determining whether a judge is mentally or physically in-

capable of discharging his duties. And, I submit, such a judge may well not be
impeachable. Query if he has not maintained "good behavior" in the sen.se that
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those words are used iu our Constitution. There is an urgent need for a method
to deal with those judges, and today we do not have one. Also, there have been in

the past, and there will be iu the future, judges guilty of misconduct but not such

as to warrant removal from office. S. 1423 also provides a remedy for such cases.

Today there is no single body to receive and investigate complaints against

Federal judges. There is no practical way to remove, retire, or censure a Federal

judge for misconduct or inability to carry on the duties of his office because of

permanent mental or physical disability. There should be a body to which the

public can turn to have legitimate complaints considered. For the judges, such a

body would dispose of unfounded complaints which are frequently due to miscon-

ceptions and misunderstandings about the judicial process. S. 1423 provides for

such a body. It provides for the establishment of a Council on Judicial Tenure. It

also provides, and properly so, that all business of the Council is confidential.

There are further and additional advantages to S. 1423. When, at the confidential

hearings before the Council on Judicial Tenure created by S. 1423, the evidence

makes clear that there is sound basis for the charge, the judge may well resign
or retire and thus avoid the stigma and embarrassment of public disclosure.

S. 1423 will serve two vital purposes : it will shield judges from unwarranted
accusations, and it will remove from the Federal bench judges who should not sit

but, absent the statute, will continue to do so. It will strengthen the public confi-

dence in the judicial process.
Now. just a few words about the constitutional amendment adopted by the vot-

ers of California in 1960 and how it has worlved in that State. The constitutional

amendment created the Commission on Judicial Qualifications. In 1976 the elec-

torate of California adopted a constitutional amendment which, among other

things, renamed the Commission the Commission on Judicial Performance. The
Commission recommends to the Supreme Court of California the removal, retire-

ment or censure of a judge for disability that seriously interferes with the per-
formance of his duties or willful misconduct in office or willful and persistent
failure to perform his duties, habitual intemperance or conduct prejudicial to the

administration of justice that brings the judicial office into disrepute.
The Commission receives complaints from anyone—private citizen, government

official, attorney or grand jury. Its executive officer reviews each complaint and
makes such investigation as he deems warranted. At bimonthly meetings the

Commission considers each complaint. It may request more information or a
statement from the judge, and has the authority to subpoena witnesses, request
medical reports, take evidence and make findings. After sifting and weighing
all available evidence, the Commission can recommend to the Supreme Court of

California removal, retirement, censure or private admonishment of a judge.
The Commission can only recommend : only the Supreme Court can censure, re-

move or retire a judge from office. A private admonishment is subject to Supreme
Court review.

Since the Commission came into being in 1961 and through December 1976 it

has received 2,437 complaints. Of those, 1,768 were unfounded or not within the

jurisdiction of the Commission. In such cases, a letter with a short explanation
is sent to the complainant and the file colsed. Confidentiality protects the reputa-
tion of the judge against irresponsible accusations. Of the 669 complaints which
were deemed worthy of investigation, only 440 were found to warrant contacting

the judge against w-hom the complaint had been made. When a judge is con-

tacted, he is advised of the nature of the complaint and given the opportunity
to respond.

In a very substantial majority of these cases there w^ere no further proceed-

ings for any of a number of reasons—e.g.. the judge gave the Commission a satis-

factory explanation, the Commission was assured that the judge had corrected the

error of his ways, or the Commission was satisfied that it would be unable to

prove the facts on which the complaint was based. When a case goes to a formal

hearing before the Commission, the Commission can dismiss the complaint or can

recommend censure, removal or retirement to the Supreme Court of California.

In addition the Commission, subject to review by the Supreme Court, may
privately admonish a judge. As I said, only the Supreme Court has the power
to censure, remove or retire. During the years of the existence of the Commis-

sion. 67 judges resigned or retired rather than proceed to a formal hearing be-

fore the Commission, and the Supreme Court has censured five judges and ordered

the removal of three and the retirement of one.
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I have asked a number of California judges for their views about the Cali-
fornia Commissiou. The Honorable Donald R. Wright, recently retired Chief
Justice of California, said to me, and I quote, "It has worked absolutely miracu-
lously in every instance—it has strengthened the public's opinion of the judici-
ary—all for the betterment of the Administration of justice." Justice Matthew
O. Tobriuer of the California tSupreme Court said, and I quote, "The Commission
is essential to the administration of justice. It has served as a means to ascertain
and certify that judges are properly performing their duties." Justice Tobriner
asked the question. '"Why should judges be different from lawyers, doctors and
other professional men?"

Justice Murray Draper of the California Court of Appeal was a member of the
Commission for nine years, seven of which he was chairman. He said to me, and
I quote, "The Commission has worked very well. If you don't take the bad ap-
ples out of the barrel, you spoil the whole barrel. If yon don't remove from the
bench judges who shouldn't be there, it is hurtful to the public's conception of
the administration of justice." I am confident that if all the judges in California
were asked to express an opinion on the Commissioin, the vast majority would
concur in the opinions of the justices to whom I spoke.

California was the first State in the Union to have such a Commission. It has
served its purpose well, so well, in fact, that over 40 States now have comparable
laws. These laws not only enhance the confidence of the public in the judiciary,
they also raise the caliber of the judiciary.
Thank you.

Additioxal Statement of John A. Sutko

Mr. Chairman and members of the subcommittee, since preparing my statement
on S. 1423, I have received from you. Senator DeConcini, a copy of a draft of a
bill which relates to the same subject as S. 1423 Init would provide a different

procedure than does S. 1423 for the censure, removal or involuntary retirement of
members of the judiciaiT of the United States.

The draft bill, as does S. 1423, includes the Chief Justice of the United States
and the Associate Justices of the Supreme Court of the United States. The Ameri-
can Bar Association, as I stated, is of the view that the Chief Justice and the
Associate Justices should not be included in any such legislation. Even though
imder the draft bill a panel of members of the Supreme Court would receive and
resolve complaints against members of the Court, the decisions of the panel of

Justices are subject to review by a commission, eight of whose nine members are

judges of inferior courts. To repeat what I stated earlier with reference to S. 1423.
the American Bar Association is of the view it would be inappropriate for judges
of inferior courts to pass judgment on the actions or conduct of members of the

Supreme Court.
AVith this exception. I fully support the approach of the draft bill in providing

for panels from each circuit, the Court of Claims, the Court of Cu.stoms and Patent

Appeals, and the Customs Court to receive, process and resolve complaints against
members of their respective circuit or court. This provision is substantially the

same as the recommendation of Attorney General Bell when, as a private practi-

tioner, he testified on March 10. 1976, with respect to S. 1110. Although the Asso-

ciation has not had an opportunity to consider the draft, I personally am of the

strong opinion that it is preferable for a judge of a particular circuit against
whom a complaint is tiled to have the comphiint heard by judges of that circuit

rather than to have to attend a hearing here in Washington. As Attorney General
Bell testified, in his 14% years as a judge of the court of appeals he never saw any
reluctance on the part of his circuit council to do whatever was necessary in the

circumstances. I submit that is true for every other circuit.

I have a few additional comments with respect to the draft bill. Although pro-

posed section 3TS(al of title 28. United States Code, provides for the panels I

have mentioned, it does not specify the number of judges, or a minimum number
of judges, to be on a panel. Should it not do so?

There is no provision in the draft bill for review by the Supreme Court of the

determination of the commission. I submit such a provision is desiralde.

I'ropo.sed section 3R2 of title 28 relates to confidentiality of proceedings. It pro-
vides that all matters filed with, and testimony or evidence given before, a panel

the commission shall be made public at the discretion of the commission. I
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respectfully suggest that unless a final order is entered censuring, removing or

mandatorily retiring a judge, there should be a strict provision of confidentiality.

Mr. SuTRO. I would like to refer to various portions of that state-

inont and make a few other observations.

As the committee knows, the principle of this legislation has the full

support of the American Bar Association Avith the single, and I sub-

mit the most important, exception that the American Bar Association

is of the opinion that neither the Chief Justice of the United States nor

Associate Justices of the U.S. Supreme Court should be included in

such legislation.
In the first place, the legislation contemplates that if a Justice of

tlie Supreme Court or the Chief Justice of the United States were to

come before the court his conduct would be passed upon by judges of

an inferior court. We feel very strongly that that is improper.
Even more so, the Supreme Court of the United States is a body of

nine men which passes on the constitutionality of the laws of the

United States. Everything it does is closely scrutinized by every citizen

of the Ihiited States. It is not such a large court. There are nine mem-
bers, compared to the hundreds of district and circuit judges, as well

as the special courts.

For these reasons we feel that the Chief Justice and the Associate

Justices of tlio Supreme Court should be excluded from such

legislation.
Senator DeConcini. Mr. Sutro, let me pursue that a little bit.

I respect your opinion. I am not sure that I agree with it, although
I am not totally convinced that the Supreme Court should be included.

What troubles me about it is tlie public image. If there is merit to this

])ill, why should it not apply to the highest court as well as to the other

courts ?

]Mrs. Sutro. I would submit resi)ectfully. Senator DeConcini, that

impeachment, as provided for in our Constitution, is an adequate
remed}" for the Supreme Court.

Senator DeCoxcixt. However, impeachment, according to my
knowledge and the historical backgroimd that we have looked at, has
not been used in cases of senility or illness.

What about a judge on the Supreme Court who may be too old to

perform his function and who is not willing to face that, or the other

judges are not willintr to acknowledge a problem. Shouldn't somebody
be able to at least bring the subject to public attention in a formal
wav ?

Mr. Sutro. Accepting as true your premise that senility or mental

incapacity or things of that kind are not a basis for impeachment, I

believe a Justice of the Supreme Court of the ITnited States who be-

came senile or otherwise physically or mentally incapacitated, in the

exercise of his good judgment and aided bv his family and by his

brother Justices of the Supreme Court, would see fit to step down. I

can cite as an instance Justice Douglas not so long ago.
T do not think that the situation in the Supreme Court compares to

iho hundreds of inferior court judges we have in the United States.

Senator DeCoxcixt. T believe that is a valid difference. I grant vou
that.

98-365—77-
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The other thing that bothers me is the public reaction of exchiding
the Supreme Court. It looks like we may be saying that these nine

people are separate and different and so above the laAv that only the

constitutional impeachment procedure should aupply, whereas the

Federal judges, the district judges, the appellate judges, who are so

vital to our system and deal with the people's problems on the front

line, are subject to it.

I would have a little trouble explaining that to a ])ublic forum or

a citizen's group who have a real desire to know why we have ex-

cluded them.
Mr. SirrRO. I think you could do it on the basis I stated. The Supreme

Court is a unique body which has the ultimate responsibility of decid-

ing questions of constitutional law, which is not a responsibility of the

lower courts.

Senator DeConcini. Isn't the answer likely to be, Why should they be

given any preferential treatment? Aren't they responsible to someone
other than just by the impeachment proceeding, which has not been

used very often and has been implemented fully only a very few times?

]\fr. SuTRO. I would say that with respect to the use of the impeach-
ment procedure that I believe that if an Associate Justice of the

Supreme Court of the United States or the Chief Justice were to be

impeached you would see an entirely different procedure at the trial in

the Senate or the hearings in the Congress than you have—and that

liistory has shown you have had—with respect to lower court judges by
regretful 1y and pitifully low attendance at the trial .

I think that if it Ave're a Justice of the highest court of the United
States the proceedings would be entirely different.

Senator DeConctni. How does it strike you to have just a removal

report forwarded to the House of Representatives rather than a full

impeachment proceeding? Would your strong feeling in opposition
to including the Supreme Court in any manner continue ?

Mr. SuTKO. I have great difficulty, in the first place, in brother jus-
tices passing on the conduct of one of their fellows. I say that ad-

visedly, because we recently had that very unfortunate situation in

California. Fortunately, the constitution in California provides a spe-
cial court to liear that.

If you have a judge on the highest court of the United States who is

senile, alcoholic, or whatever, the best witnesses are his brother Jus-

tices and the staff' of the Court. Obviously, they cannot sit, hear and
decide tlie case when they are the witnesses.

To get back to what I said, I think impeachment does provide a

remedy. I am not sure that a Justice of the highest court of the United
States who is senile or otlierwise incapacitated could not be impeached.
The question has never lieen decided, but I am not sure that they could
not be.

Senator DeCoxcini. OK. Please proceed.
Mr. SuTRo. Without going any further into the inclusion of the Su-

preme Court, I will now move to the desirability of this legislation.
We have just mentioned the fact that when lower court judges have
l)een tried b}' the Senate following iuipeachment by the House, re-

gretfully the legislators have not shown as much interest in attending
the hearings as they should have.
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Second, tlie process lias been—as I stated in my st atement—used

very little. The last trial was 40 years ago. I am confident that we all

know that durino- the past 40 years there have been and perhaps are

now judges who should not be sitting. Therefore, this type of legisla-

tion is highly desirable from the point of view of, as I say, the inferior

court judges.
Back in 1058, Chief Justice Burger, when he was speaking at the

Attorney General's Conference on Court Congestion and Delay, said

that he would not presume to say how many judges now in active serv-

ice are not physically able to perform their work adequately. Every
observer knows that \hcre are more than a few. That unquestionably
is true. It makes this legislation highly desirable.

Going back to the subject of impeachment, when we consider the

work tiiat Congress has before it—and for me to say that to you is

sort of taking coals to NcAvcastle—you know how busy the U.S. Senate

is. You know how busy the House of Representatives is. Do they have

the time to sit and hear protracted proceedings ? They just do not. For

that reason, this legislation becomes highly desirable.

If this legislation is enacted I would say that there must be a body
to receive and investigate complaints against Federal judges. Here I

am not referring specifically to S. 1423 or to the draft bill which you

recently sent me. I am addressing myself to the principle.
I believe you asked Senator Hruska a question about hoAv this would

be received by the public generally. I guess that would include the bar

as well as lay members of the public. I can answer that by saying that

today there are over 40 States—if I am not wrong there are, I think, 45

or 46—which have procedures comparable to the procedure initiated in

California in 1960 to take care of this situation.

As far as the lay public is concerned, as distinguished from members
of the bar, I am confident that it would be highly appreciated and well

accepted because it gives the public a forum through which it can

present what a member of the public deems to be an appropriate com-

plaint against a judge.
I will get into this more later, but I would like to say that unfor-

tunately the public is not quite aware of what is misconduct or cause

for censure or removal or mandatory retirement. Sometimes a person
will lose a case he thinks he should liave won and he thinks the judge
should be brought before a court.

Turning to the situation in California, that constitutional auiend-

ment was adopted in 1960. This last year the commission, which was
then known as the Commission on Judicial Qualifications was re-

named the Commission on Judicial Performance. The commission has
done an outstanding job.

Statistically, I think it is of interest to show why it is so important.
In my opinion, this w^ould apply to any Federal legislation. Since

1961, when the commission came into being, it has received 2,437 com-

plaints. Of those, it appeared on the surface that 1,768 were unfounded
or not within the jurisdiction of the commission.
Of the 669 complaints which were deemed worthy of investigation

after investigation at the staff level—and I might say that any action

of the staff is reviewed by the commission—only 440 were found to

warrant contacting the judge. In other words, the investigation was
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closed if there was no real basis for the allegations, or else it did not

come under the jurisdiction of the commission.

Anotlier advantaj^e of leg'islation sucli as is contemplated by S.

1423 is tliat fre(|U(>ntly the judge who realizes he has been wrong in his

conduct and that he is subject to either removal or censure or manda-

tory retirement, rather than uiaking it a front page stor}^ for the news-

paper, will resign or retire. That has happened 67 times in California.

I do not for a minute think that it would not happen if it were in the

Federal law, which is highly desirable.

The reaction of the judiciary in California to the California law is

highly favorable. It is very favorable.

Senator DeCoxcini. Excuse me. Are they lifetime appointments in

California ?

Mr. SuTRO. No, sir. The nppellate court justices are appointed for

12-year terms. At the expiration of 12 years their name goes on the

ballot for the voters to say, "Yes, this man should stay in office," or

"No, he should be removed."
Our trial judges have 6-year terms, and they nmst stand election.

Senator DeCoistcint. Do you think the fact that they must stand
election has any bearing on why they resign, because of the fact that

they know if they do not it is going to be a political issue and a politi-
cal problem ?

Mr. SuTRO. I do not. I think that tlie 67 who resigned or retired did
so because they knew if they did not the supreme court would enter

an order either of censure, removal, or mandatory retirement. I think
that even though a particular judge might be politically strong and
lie might get reelected, he will resign because he knows if he does not
he is going to be removed.

Basically, those are the comments I have. My comments with re-

spect to S. 1423 have been incorporated into the record.
I would like to make a few comments with respect to the draft bill

which you sent me. Again, the ABA is of the opinion that the Chief
Justice of the United States and the Associate Justices of the Supreme
Court of the United States should be excluded from such legislation.
This has not been reviewed by the American Bar Association, so

speaking primarily for myself I fully support the approach of the
draft bill in providing panels for each circuit and for the special
courts and so forth to process and resolve complaints against members
of their respective circuit court.

This provision is substantially the same reconnnendation that At-

torney General Bell as a practicing attornoy made when he testified

in March of last year on S. 1110,

There are a number of reasons why I feel that this is desirable. I

think it is prefei-ablc to have a complaint filed against a judge of a

particular circuit heard by the judges of that circuit, rather than

requiring that judge to come to Washington to attend a hearing.
As Attorney General Bell testified last March, in his 141/^ years

as a judge of a court of a]:»peals he never saw any reluctance on the

part of his circuit council to do whatever was necessary under the

circumstances.
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I submit that is trno. I can speak for the ninth circuit. I can

say that I know it is true. I know specific instances where the judge
liad the error of his ways called to his attention and he has corrected

tliem.

If a judiio is iiuilty of something that warrants removal, that is

another matter. He u"iight resist, and then it Avoukl be appropriate
that the decision of the panel of the circuit to come to the Commis-
sion in Washington, which the draft bill contemplates.

I have one or two minor comments with respect to the draft bill.

It provides for panels but it does not provide for the iiumber on the

panels. In other words, it does not specify the number of judges to

be on the panel. I question whether it should not do so.

One other concern I would have about the draft bill is that it does

not provide for review by the Supreme Court of the United States.

It would seem to me that all of the other bills have provided for

review by the Supreme Court of the United States.

I would submit that a judge who had been tried by the Commission
and the Commission had entered an order censuring, removing, or

mandatorily retiring him, the judge might feel that if he has a de-

fense it should be presented to the Supreme Court. I would question
whether it would not be desirable to include review by the Supreme
Court in the draft bill.

Confidentiality is of great concern, I think. This bill—the draft

bill, I should say
—provides that "all matters filed with or testimony

or evidence given before a panel of the Commission shall be made

public at the discretion of the Commission."
I would respectfully suggest that ujile-s a judge has been censured,

removed, or mandatorily retired, there should be strict confidentiality.

To put it another way, "if the case is dismissed there is no basis for it

after a hearing. ITnfortunately. the nowspaijers would pick it up. The

public in general would know it. AA'lieu that judge took tlie bench

thereafter he would always liaAT it in the forefront of his mind.

I cannot see that any good would be accomplished by this, but I can

see that a lot of liarm would be done. To that extent, I would suggest
that the confidentiality provisions of the draft bill be along the lines

that I just mentioned. In other words, that unless there is an order

censuring, removing, or ordering mandatory retirement, that the rec-

(U-dsbe confidential.

Both S. 1423 and the draft—as far as S. 1123 is concerned—require
that members of the Council on Judicial Tenure and members of the

Court on Judicial Discipline be "in reauhir active service." Those are

the words taken out of S. 1423.

The draft lull requires that laembers of the Judicial Conduct and

Disability Comuiission—it does indicate regular acti\e service.

Today in the United States there are many cojupetent, able judges
who have taken senior status in both courts of appeal and districts

who are available. I would suggest that consideration be given to per-

mitting judges who have taken senior status to serve on these bodies.

I say that because I can say from experience in California that some
of these proceedings against judges drag out for days or even weeks.

If you have a panel of active judges who have to sit on that hearing
you have taken them away from their day-to-da}' Avoik.
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I am sure, Senator DcConcini, that you know tliat tlio workload of
our Federal courts today is just beyond proportion with the various

large suits sucli as derivative suits, class action suits, big antitrust

cases, and cases that drag on for j'ears
—

literally years.
Our judges are swamped. To take active judges away from their

caleiidars and require them to sit for days or, as I say, CA'en weeks
hearing the case on the conduct of a judge is something that I do not
think is in the best interest of the administration of justice.
For that reason, I would suggest that judges Avho have taken senior

status—I might observe that a Federal judge with 10 years of service
at age 65 may take senior status, and a lot of them do. A Federal judge
with 15 years at age 75 may take senior status. A lot of them do. Many
of them are sitting all over the United States trying cases today to
assist the courts in the tremendous workload that they have.

Senator DeCJoncini. That is a very good suggestion. Tliank you.
Mr. SuTRO. That, JNIr. Senator, concludes my formal statement. I

would be glad to answer any questions that you would care to pro-
pound to me. T hopefully will be able to ans\\er them.
Senator DeConcint. I wish you would do me a favor, Mr. Sutro,

when you do talk to Judge Chambers again, express to him that the
reason we could not have him here today is because of the shortness
of time. At the time we had these hearings planned, we thought we
would be under a restrictive Senate rule and we would be limited to
2 hours.

I would appreciate your saying that to him. I have written the

judge. I have the greatest respect for him even though I know his total

opposition to this bill.

Mr. Sutro. I have great respect for him too. I might say that, as you
just said, he is totally opposed. I do not really know why, because with
the procedures contemplated by the draft bill I thought it pretty
well met his objection to S. 1110 and S. 1423. In other words, I think
that Judge Chambers feels that circuits can take care of their own
problems.

Senator DeConcini. We are going to send him a copy of it. Perhaps
you will have an opportunitj^ to discuss it with him.

INfr. Sutro. T mentioned it to him.
Senator DeCoxcini. You told me what he said. T have known the

Judc:c all my life, so I can imagine his position.
]\fr. Sutro. T have the greatest respect for him. I might say in that

regard—and T have said it to him—that he did an admirable job when
he was chief judge of the ninth circuit in handling the kinds of situa-

tions that this legislation is designed for. lie did an admirable job. I

know of spccfic instances.

Unfortunately, as I said to him, just because he had those capabili-
ties does not mean that CA^ery chief justice of cA^ery circuit had them.

Senator DeCoxctxt. Thank you very nmch. jNIr. Sutro.
Mr. Sutro. I appreciate the opportunit_y to be here.

Senator DeConcini. We thank you very much for taking the time
and -waitinir.

Mr. McWilliams?
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STATEMENT OE J. MICHAEL McWILLIAMS, MEMBEE, STANDING
COMMITTEE ON JUDICIAL SELECTION, TENURE, AND COMPENSA-
TION OF THE AMERICAN BAR ASSOCIATION

Mr. McWiLLiAMS. Mv. Chairman, thank you for the opportunity
once again to appear before you in support of legisLation which would
provide a much needed reform in our judicial system.
We last testitiecl on this subject in connection with S. 1110, 94th

Congress, as introduced by Senator Nunn on jNIarch 7, 1975. Our state-

ments are contained in tlie printed record of the hearings at pages 46

through 62.

Most of the suggestions made by us at that time were addressed in
the revised S. 1110 contained in a committee print of S. 1110 prepared
by the subcommittee in anticipation of a possible favorable report on
the legislation by the full committee, S. 1423 also eliminates some of
the concerns which we originally held with respect to S. 1110 and,
therefore, no purpose would be served in discussing those concerns

today.
I would like briefly to touch upon several specific problems which

we believe remain under S. 1423.

In addition to the reasons stated by Mv. Sutro for opposing inclu-

sion of the Supreme Court in S. 1110, there was also a problem with
that Court being the court of last resort in cases involving a member
of the Supreme Court. That objection has been addressed in S. 1423

by the creation of the Temporary Court of Disciplinary Review to

handle the appeal of a Supreme Court Justice from a finding of the

Court on judicial discipline.

However, this technique further compounds the inappropriateness
of judges of inferior courts passing judgment on the action of a

justice.
Under the bill, a complaint concerning the conduct of a Justice

of the United States or a judge of the Court of Claims, the Court
of Customs and Patent Appeals or the Customs Court, must be filed

with the Executive Director of the Council on Judicial Tenure.

If after preliminary inquiry such a complaint is found to be frivo-

lous, it must be dismissed on written order of the Council on Judicial

Tenure. It is not clear who is to make the preliminary inquiry, nor
is it clear wliether the Council must meet and by a vote of some
dimension determine frivolousness before entering the written order

dismissing the complaint.
A complaint concerning the conduct of a circuit or district judge

may be filed either with the Executive Director or with the Judicial

Council of the judicial circuit in which the judge performs his

duties. If it is filed initially with the Executive Director he must trans-

mit the complaint to the Judcial Council of the appropriate circuit,

and if it is filed initially with the Judicial Council, the Council must
send a copy to the Executive Director.

In either event, and within 90 days, the Judicial Council must

inquire into the allegations and make a written report to the Council

on Judicial Tenure. This is apparently true even if the complaint
is frivolous on its face.
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There does not appear to be a mechanism in the bill for dis-

missuig an abviously frivolons complaint filed against a circuit oj-

district judge as there is witli a complaint filed against a Justice or

a judge of the specialized courts. It seems to me that such a procedure
would be beneficial since it would avoid the necessity of the circuit

judicial council meeting, inquiring into the allegations, and making
a written report to the Council on Judicial Tenure, which, in turn,
must also make its determination.

A complaint which is not dismissed as frivolous is referred to the

Judicial Council of the appropriate circuit or to the chief judge of

the appropriate court, as the case may be, for investigation of the

allegations and a written report to the Council on Judicial Tenure.

The Council on Judicial Tenure is required to make further in-

vestigation and determine whether the grounds specified for removal,

censure, or involuntary retirement exist. The bill provides that if.

after such investigation, the complaint is found to be frivolous, the

Council "may" dismiss the complaint.
There appears to be no reason why such dismissal should be dis-

cretionary. If the complaint is frivolous, its dismissal ouglit to be

mandatory as is the case with a complaint found to be frivolous after

preliminary inquiry under proposed section No. 378 (b).
If the Council on Judicial Tenure orders an investigation after

receipt of the report from the circuit Judicial Council or chief judge,
it must notify the Justice or judge in question. This is the first time

that the subject of a complaint has any knowledge of its existence;

apparently he would never have such knoAvledge unless a complaint
reached this stage.

Perhaps it would be good for a judge or a Justice to be made aware
of the dismissal of complaints, if for no other reason than to give
liim some idea of public reaction to t]ie judiciary.
After the Council on Judicial Tenure determines that the matter

should go forward, it must file its report with the Court on Judicial

Discipline established pursuant to proposed section 379.

This court is made up of the Judicial Conference of the United

States, or, with the concurrence of a majority of tlie members of the

Conference, a panel of nine of its member judges, appointed by the

presiding officer elected by the Conference.
It may be that a panel of nine would be preferable in any case,

since a court made up of the entire Conference would be somewhat

unwieldly and since there is no criteria for determining which case

ought to be presided over by one or the other.

On page 9 of tlie bill beginning on line 9, subsection (d) of proposed
section 379 provides that the Court on Judicial Discipline lias the

power by majority vote "of the court or panel" to order censure,

removal, involuntary retirement, or dismissal. Since the Court may
consist of a panel, I suggest the deletion of the words "of the court
or panel thereof" on lines 10 and 11.

Under proposed section 381 on page 12 of the bill, testimony and
evidence remain confidential imtil the proceedings reach the Court
on Judicial Discipline, In S. 1110 this confidentiality was presen^ed
until an appeal to the Supreme Court was filed. It is not clear whether
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any si<rnificant reason exists for disclosing matters relating to the

proceeclinofs before snch an appeal is filed. Earlier disclosure could

have an adverse, unfair impact, on a judge whose case is dismissed

by tlie Court on Judicial Discipline.
It is our view that the standard of conduct, deviation from which

provides grounds for removal, or censure, is better legislatively defined

by the incorporation of the constitutional "good behavior" standard
as provided in S. 1110, than by legislatively attempting to interpret
the constitutional standard as is proposed on page 18 of the bill. The
Supreme Court is the final interpreter of the Constitution and legis-
lative attempts to do so often create more questions than answers.
For example, on page 13 of the bill conduct inconsistent with good

behavior—
Includes, but is not limited to. willful misconduct in office, willful and per-

sistent failure to perform duties of the office, habitual intemperance, and other
conduct prejudicial to the administration of justice that brings the judicial office

into disrepute.

One question with respect to this language is whether the last phrase
"other conduct prejudicial to the administration of justice that brings
the judicial office into disrepute," applies to the conduct earlier

enumerated in the definition; that is to say, if a judge is guilty of
willful misconduct in office, must that misconduct be such as to pre-
judice the administration of justice to the extent that it brings the

judicial office into disrepute?
The current standard by which a President may appoint an addi-

tional judge to serve in a court requires him to find that a disabled

judge "is unable to discharge efficiently all the duties of his office by
reason of permanent mental or physical disability." Under S. 1423 the

^tandard for compelling involuntary retirement is to be whether the

judge is "unable to discharge efficiently one or more of the critical

duties of his office by reason of a i^ermanent mental or physical
disability."
Not only is the standard changed, but the President need make no

finding and does not make an appointment of an additional judge.
Rather, the disabled judge is replaced.
However, on page 14 of the bill, section 372(b) would provide that:

Habitual intemperance that seriously interferes with the performance of any
one of the critical duties of a .Justice or judge may constitute a permanent dis-

ability for the purposes of this subsection provided the Justice or judge has
served for more than seven years in judicial office.

This language raises some substantial questions. For example, if

habitual intemperance is defined as a violation of the constitutional

good behavior standard, as it is in the definition on page 13 of the bill,
should habitual intemperance not in and of itself be sufficient reason
for involuntary ret'rement?

If habitual intemperance must be such that it "seriously interferes
with the performance of any one of the critical duties of the Justice
or judge" before it becomes grounds for involuntary retirement, then
surely hal^itual intemperance which forms the basis for censure or
removal must also be of a similar seriousness.

Furthermore, it is not clear what purpose is served bv applyins: the
habitual intemperance standard, for purposes of involuntary retire-

98-365 O - 77
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ment, only to Justices or jud.ijes who have served more than 7 years

in office. Presumably, one need not be habitually intemperate for more

than seven years before that intemperance is likely seriously to inter-

fere with the performance of duties.

A preferable alternative to this approach could be either to simply

define habitual intemperance as a permanent disability or continue the

single standard for involuntary retirement based upon the inability to

discharge efficiently one or more critical duties of the office.

I hope these comments, on what we consider to be some of the prob-

lems with S. 1423, may be of some help, and I thank you for the oppor-

tunity to present them.

Senator DeConcini. Thank you, Mr. McWilliams. I appreciate the

technical suggestions that you have given to us. Many of them are very,

very good.
I thank you sincerely. My staff may be in touch with you again on

some of these technical suggestions, they make very good sense.

I thank both you and Mr. Sutro for taking your time and giving us

your views and opinions. They are very, very valuable to us.

Mr. Sutro. Thank you for the opportunity of appearing.
Mr. ]\IcWiLLiAMS. Thank you, sir.

Senator DeConcixi. The next witness is Prof. John MacKenzie, fac-

ulty member of the New York University School of Law.
We welcome you here, Mr. MacKenzie. Please proceed.
If you have a formal statement, which I believe you do, we will enter

it into the record in total.

[Prepared statement of John MacKenzie follows:]

Prepared Statement of John P. Mackenzie

It is no mere pleasantry to say that I am honored to be a witness before this

subcommittee. After many years of watching this body from the perspective of

newspaper reporter I have an unusual but agreeable sensation as I think about

giving counsel—not the unsolicited advice of a journalist but some thoughts based

on observation and some study, fortified perhaps by whatever insights come from

being, at least temporarily, a teacher of law.

I am not a lawyer but I have had a wonderful time with the law. For the current

academic year I am Walter E. Meyer Visiting Research Professor of Law at the

New York University Law School. The professorship is used at NYU to bring to

the Law School the benefits that flow from contact with non-law professions and

occupations, in this case journalism.
For more than 20 years, from 1956 until last January, I was a staff writer for

The Washington Post. For the last 12 of those years my assignment was the Su-

preme Court and legal news. That assignment made me a frequent observer and

reporter on the work of this Subcommittee and its parent Committee, including
some memorable battles over legislations, nominations for high judicial and Jus-

tice Department posts, and the ethical matters that concern us here today. My
legal training, principally a year as a special student (1964-65) at Harvard Law
School at the newspaper's expense, was considerably supplemented by exposure
to the debates of this body as well as the courts.

Congress was a major focal point of turmoil over judicial ethics that once
loomed so large in Washington but, like so much else, became dwarfed by Water-
gate. I refer to the fight over Abe Fortas as nominee for Chief Justice in 1968,

to the confirmation fights over Clement F. Haynesworth and G. Harrold Cars-

well tliat followed the resignation of ^Nlr. Fortas from the Supreme Court in

1969 and. to the attempt by then Representative Gerald Ford to have Justice Wil-

liam (). Douglas impeached. Also, I refer to the efforts by former Senator Joseph
D. Tydings as chairman of this subcommittee to upgrade the ethical standards

and the performance of the entire federal judiciary. And of course this Committee
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has provided the scene for many other events of moments in the judiciary's

history.
All these controversies, and the associated crisis in public confidence in the

judiciary, led me to write a book, "The Appeai'ance of Justice." which was pub-
lished by Scribner's in 1974, and to write in The Post and elsewhere on the need
for clearer standards and much more attention to ethics by our judges and jus-
tices no less than other public .servants. The book's themes, if it had coherent
themes, were that appearances do matter and that judges must pay attention to

them, and that the general ]>ublic is qualified—indeed has the right in a democ-
racy—to set the ethical standard for its judges.
May I say a word about the attitude and approach of the book and other writ-

ings on this subject. It is an attitude of respect, even reverence at times, for the
American judiciary for what it has done to promote justice and foster a govern-
ment of law. At the same time, it is an attitude strongly influenced by a feeling
that the judiciary, while retaining the indei^endence that has been its glory, must
also be accountable to the public it serves—much more accountable than it has
been historically.

If it is not too much of an imposition, I should like to incorporate the closing
pages of my book into this testimony because it attempted in these pages to

summarize the ethical situation at the time of writing and because it makes
several proposals for change. These proposals do not include the creation of a

judicial tenure commission or other machinery, short of impeachment, for the
removal or discipline of judges and justices. I have not been a supporter of that
idea despite its endorsement by many thoughtful and responsible people. I do
not appear here in ^-iolent opposition to the Nunn bill and some of its variations,
but I do want to point out some problems it poses.
For the most part my objections and reservations are not based so much on

"constitutional law" as on constitutional policy. My discussion assumes that in

general Congress has the power to do what the tenure bill seeks to do. For ex-
ample. Professor Raoul Berger may well be right that the judicial independence
fostered by Article III is freedom from invasion oif the judicial function by the
two coordinate branches, executive and legislative, and does not forbid removal
of judges by procedures enforced by the judicial branch itself. Justices Black
and Douglas argued without avail that the Constitution makes members of the
federal judiciary immune even from such judicial disciplinary mechanisms.
Without adopting their argument that no such machinery can be created, I

accept their perception that judical independence can indeed be threatened from
within as well as from without and I urge the subcommittee to proceed with
special concern for that independence. The trick is to get the jurists to pull up
their socks clobbering them in ways that chill their courage. I think this can be
done if the legislature is careful, as Congress was in amending 28 U.S.C. 455, the
disqualification law, in 1974, requiring jurists to sit out more cases than they
have been sitting out in order to avoid confiicts of interest or the appearance of
conflict.

I think Congress can and should require federal judges and Supreme Court
justices to make fairly extensive disclosures of income and debts. Congress can
and should require the judiciary to make its courts more open to the public,
and to make it easy for the public and press to inspect disclosure flies at central
locations. Congress can and should make it unlawful for a federal judge to be
a candidate for elective ofiice, including a state court vacancy, while holding
the federal judgeship.
There seems to be some discontent among some federal judges about being

included in legislation, such as that recently passed by the Senate, requiring
extensive disclosure of finances by public officials. Among these discontented
judges are many who sincerely believe with Black and Douglas that their
independence is threatened by an unconstitutional process. T do not have much
sympathy, however, for the judge who complains that to require him or her to
make certain disclosures amounts to an accusation of wrongdoing. That is quite
silly and immature and Congress need not pause long over it.

That brings me at least to the first of several .'specific issues raised by the
tenure bill : whether it should embrace members of the Supreme Court. In his

testimony here last year Griflin Bell, now the Attorney General, said a lot of
judges would be indignant if the l)ill did not include Supreme Court justices
among those who can be removed, suspended or censured by the disciplinary
body. Part of that complaint is that the Supreme Court was the source of most
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(though not all) of the ethical scandals of a few years back but the lower court

judges get all the regulation. That position also is wrong-headed. We had some

deploraltle ethical lapses during those years and Congress should do all it can
to prevent their recurrence. If regulation of Supreme Court ethics proves un-

feasi!)le, as some of it unfortunately may be, that does not mean Congress should

exempt the lower courts. There was nothing about those Supreme Court episodes
that could not have occurred elsewhere in the judicial system, except perhaps that

the highest court receives the greatest scrutiny.
Far more telling than the judges' refrain is the sentiment, also well expressed

in Judge Bell'.s 1976 testimony here, that there ought to be a place for citizens

to complain about their judicial officials, and that applies to the Supreme Court
at least as fully as it does to lower courts. And admittedly if there is no ma-

chinery for disciplining a Supreme Court justice, the complaint procedure may
not mean much. This is a real problem and I have no solution as yet. For
reasons expressed by American Bar Association witnesses and others I have

deep reservations about giving a group of lower judges any power to take
action against a Supreme Court justice. Nor can the ju.stices themselves be

empowered to discipline one of their brethren. That's too dangerous a power,
no less dangerous merely because the justices would be loathe to use it. And
they are most reluctant, the record shows, to deal with each other on ethical mat-

ters, at least (with rare exceptions) in any way that the public ever is informed
about. For example, in my opinion one of the most serious ethical lapses in

history was the participation of Justice Rehnquist in the case called Laird v.

Tatitm. 408 U.S. 1 (1972), despite his heavy involvement with the controversy
(over military surveillance of civilians and judicial remedies for that abuse)
when he had been Assistant Attorney General. Yet the high court as a whole
not only countenanced his participation, it permitted him to make the difference

in the outcome, for the vote was 5 to 4. Is it imagineable that lower court judges
sitting as a tenure commission or disciplinary court would deal any differently
with a complaint about Justice Rehnquist? As I say, I am bothered by my own
conclusion that the Supreme Court can't easily be reached, but I add that this

should not deter Congress from doing what it can in this or other areas of

judicial behavior.
All the draft bills I have seen contain one change of great value : they re-

quire complaints to be answered, thus giving the citizen the right to know what
became of his complaint. But what about the general public, with its legitimate
interest in how the system actually works. None of the drafts I have seen is es-

pecially satisfactory on this score, but surely it's unworkable to provide, as does

one draft, for total discretion at all levels of inquiry and disciplinary nction,

vested in the system's officers, to deny or grant access to information. At the very
least there should be total openness as soon as a complaint is deemed grounded
on "probable cause" or whatever standard the act calls for. If the grand jury

analogy is used, as it often is in the testimony already on record, the public
access should be the rule anytime the judge has been "indicted" or seriously

proceeded against.
The disciplinary body itself simply must include lay members. I am told that

this idea has been considered worthy enough but has been abandoned because of

some possible constitutional problems. I yield considerable ground to the con-

.stitutional exi)erts but would note that one of them. Professor Berger, has coun-

selled this subcommittee that when in doubt, proceed. If it is thought that in-

cluding lay meml)ers makes the disciplinary Ivody non-judicial in character, one

solution might be to let the U.S. Judicial Conference, if that be the body that

chooses the judge members, also chf>ose the lay members. Perhaps all animint-
ments to the body, sitting judges or outsiders, should be treated alike and

undergo Senate confirmation for the job. There ought to be an answer.
On another issue, that of witness immunity, I would simply question whether

Congress wants to create another body with the iK)wer to confer use-immunity
at a time when the reaction to that device seems to be growing. The ABA at its

rec< nt convention is the latest group to endorse a return to the concept of transac-

tional immunity in grand jury proceedings.
My most serious criticism of the bill has to do with standards for a finding

that a jurist failed in the "good behavior" department. Under one formulation

that "standard is: "Conduct which shall be deemed inconsistent with good be-

havior includes, but is not limited to, willful misconduct in office, willful and
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persistent failure to perform duties of the oflSce, habitual intemperance, or

other conduct prejudicial to the administration of justice that brings the judicial

office into disrepute." I have underscored the words that trouble me. You have
heard testimony that this standard worlds in California, but to me it is simply
too vague and open-ended to be a standard of "bad behavior" if that the standard
is to offer any constitutional or other protection for the judge. I do not mean to

be overly tender about the judges ; quite the contrary, I would impose high
ethical standards on them. Perhaps some of the vagueness can be cured by carry-

ing out a recommendation I would wish to make in any event: Congress should

codify the ABA or Judicial Conference ethical codes and make such a code bind-

ing on every federal judge. The tenure body would look to such a code in any
proceeding wherher officially adopted or not, but I would put the judges on notice

that some specific ethical norms are binding as a matter of federal statutory law.

The constitutional authority of the Judicial Conference to make such a code en-

forceable is suspect, though happily there is widespread voluntary compliance.
I would urge that the financial reporting requirements of the ABA/Judicial Con-
ference codes be enacted at a minimum should Congress fail to pass more com-

prehensive disclosure legislation.
I am sorry that there has not been more time to study your latest drafts and

hearings, and I would like to be able to supplement this testimony if further

study turns up something for comment. I would like to observe in closing that a
fresh loolj at the U.S. Judicial Conference and its secret procedures may well be
in order in light of the new pmvers these bills would bestow on that unelected'

body. I also would urge oversight into the workings of the 1974 disqualification
statute.
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STATEMENT OF JOHN MACKENZIE, PROFESSOR, NEW YORK
UNIVERSITY SCHOOL OF LAW

Mr. Mackenzie. Most of your witnesses have been very o;ood about
not reading their statements. I do not think I should read it either.

I will state a little differently that if it were not for the fact that

we have mostly cleared the hall, I would be very, very nervous ap-

pearing before this committee. I spent many, many hours of my life

in this room as a reporter for the Washington Post. This is the first

time I have ever been in this situation.

Former memibers of the subcommittee might have thought that I

gave advice without being asked. I really am very flattered to be

asked to talk about this business at hand. It has preoccupied me and

occupied me for 12 of the 20 years I had as a reporter for the Post.

This subcommittee was part of my beat. I thought it was really the

best run in Washington. It is a wonderful place to be a reporter.

My present position is that of Walter E. Meyer, visiting research

professor of law at N.Y.U. That is a long title. The chair is designed
to be interdisciplinary and bring journalism to lawyers and maybe
some law into journalism.
My statement recites my time as a legal reporter for the Post. It

also talks about this subcommittee and this committee room as the

scene of a lot of the ethical controversies that we have had in the

past decade.
As I watched, I collected material for my book, which was pub-

lished in 1974. It is called "The Appearance of Justice." It is a very

preachy book, which argues for a much higher standard of conduct for

the Federal judiciary. It does discuss, although it does not endorse,
what was then the Tydings bill.

I am not appearing here to oppose it. I have never been a great fan

of it, and it never occurred to to me to take a position on it. For years
and years it did not seem to be going anywhere. Now it does seem

to have a little fresh energy and it does seem pertinent that I should

point out some problems that I do have with it.

X would like to just say that my situation as a layman is one of

rather profound respect for the Federal judiciary of this country.

It is combined with the irreverance that reporting gives one. You are

taught to be very skeptical and to look beneath the surface of things.

One of the theses of my book is that surface appearances really do

matter for quite a bit. You really do not have to look too deeply
beneath the surface. If it looks lousy on the surface the general ]niblic

does not have to go to that trouble. The general public is entitled to

for^- its own ethical judgments on the basis of ronton able inferences

from the evidence that is in the public domain.
I am not trying to sell my book to you, but I have asked that the part

of my book that summarizes where I think the Congress should go
be incorporated in my testimony.

I have one more preliminary, and then T honestly will address the

merits.

I approach this without trying to uikc issue with the constitutional

experts
—and especially with Professor Berger. He is a very formi-

dable fellow. I am goiiior to assume that most of this bill in its various

forms IS constitutional as a matter of power.
I do think, however, that the quality that article III of the Con-
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stitution talks about—the vibrations in article Til about the inde-

pendence of Federal judiciary do go a little bit beyond that as far as

this legislation is concerned. To nie, what is constitutionally permis-
sible ought to be approached, nevertheless, with great care.

Professor Bergor makes nuich o,f the fact that the Constitution does

not protect a judge from his brethren. It protects him from the Presi-

dent and it protects him from Congress. That is what he sees as the

limits of the article III protection, I take it.

I do not even quarrel with that. I am just saying that as a factual

matter a judge's independence can be curbed and chilled quite effec-

tively if he is being policed by his brethren. That may be equally as

effective as a threat of impeachment or a threat of embarrassment from
some other quarter.

I think that just begins j'our problem—how far to go. The trick

here is to control behavior in the areas where you are entitled to con-

trol behavior without impinging on the areas which you are not en-

titled to. That is to say, you are not supposed to chill the courage or

the independence of the judge. Certainly, you are not supposed to

influence his decision making processes.

However, within those limits I think there is a great deal which can
be done. I am not especially tender about that. I think the disqualifica-
tion statute is an excellent example of Congress' progress, clearly.
In 1974, to my surprise, the House was able to pass what the Senate

had already passed
—a tighter disqualification statute. I think that

is of great help in the Federal system.
I have still one more preliminary. I want to say that there is a lot

of discontent. I know you probably know a lot more about that than
I do. There is discontent among some Federal judges about something
Judge Bell mentioned—being picked out. The lower court judges are

being picked out for this treatment, while the Supreme Court had been
the mischief maker.

I think the premise is wrong. I do not think the Supreme Court was
the only mischief maker. However, even if that were right, it would
not mean that this legislation should not go as far as it can. If it cannot
reach the Supreme Court, that is just too bad. Not everyone has
conceded that it cannot reach the Supreme Court.
Even if it cannot reach the Supreme Court there is no reason why

some of the scandals that were plaguing the Supreme Court 5, 6, and
7 years ago could not have happened and maybe did happen in the
lower Federal judiciary. There is nothing about the Supreme Court
that makes that the only place where those things can happen.
There is a need. I am not sure that this bill is the only way to go

about it, but there is a need to pay attention to the lower Federal ju-

diciary quite independent of the Supreme Court scandals.
That does bring me to the first of the points that I have selected to

talk about, and that is the business of coverage of the Supreme Court.
I really agree completely with Judge Bell in his testimony last

year when he said that there ought to be a place where anybody can

complain about any judge or any Justice. That is the part that is hard
for me, because it is also my conclusion, agreeing substantially with
the ABA witnesses, that it will not work. The machinery—the dis-

ciplinary body—will not work for the Supreme Court.
Your alternative, of reporting, is one attempt to get around that.

Some members of your staff and I were just talking very superficially
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about it yesterday. There may be a problem (here in that yon may be

dealing with simply censurable conduct to begin with. It would not
be an impeachment preliminary, it would be a low level item, lower
than the horizon of impeachment. Therefore, you might have some

problem about getting that over to the House. I do not know.

Assuming that some report can be made over to the House that

would—the question is, What would the House be doing with it if

they cannot impeach? Can they just bat it around on this low visi-

bility level where the result would never be more than censure? I

am not sure. I only raise it to confuse you. I am as confused as any-
body about it. I am sure you will come up with something.

I am not embarrassed at not having the answers to these things.
1 do not think it is wrong to raise more questions than you answer.

I really do feel strongly that there should be a place for every mem-
ber of the public to complain. The problem that I see about excluding
the Supreme Court is that the message would be that you could com-

plain all you want to, but the complaint would not go anywhere.
A rather wonderful feature about all of this is that in most of the

versions I have seen the public is entitled to an answer. The com-

plainant is entitled to an answer. That is really very significant. That
would be veiy new.

I have seen an awful lot of complaints. It is quite natural that a

newspaper reporter would get a lot of that. Maybe they have been

through the system, and then they tuni to the press. When they go
to the press, of course, they are selling you something that is bigger
than Watergate. When you start to read it it may or may not look

significant.
I have seen an awful lot of discontented citizens. They are not just

discontented because they lost their case, which is, of course, a source

of irritation. They are discontented also because they did not get a fair

deal on a complaint which was plausible and reasonable.

I would add one thing about that area which requires whoever dis-

misses or whoever disposes of a complaint to explain it to the com-

plainant. I would add some content there. I would say that they should

give reasons. It does not say that now. It says "notify."

Frankly, I do not trust anyone—the judiciary included—to be

straiglit with that complainant and to give him a satisfactory answer.

Senator DeConcini. At least the complainant should have a chance

to disagree with the reasons for dismissal.

Mr. MacKexzie. Also, they know that somebody has thought about
it. You sliow that you have thought about it. That goes a long way in

our system, I really do believe. I have had just too many one-word
answers myself.

Senator DeConcini. That is a very good point.
Mr. MacKexzie. It is oven worse for one who comes into tlie system

onc^' in his life—just enough to know that lie does not like it.

As I said, I really do not have a final answer for you about the

Supreme Court. I do not see it working, and I am a little more prac-
tical about it. In my book I discussed at some great length what I

consider one of the most serious ethical lapses in the histoiy of the

American judiciary that I have studied.
It happened in front of me. I was a reporter when it happened. I

am talking about Justice Rehnquist participation in a case called

Laird v. Tatum, 408 U.S. 1, decided in 1972 after the Justice had been
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heavily engaged in the dispute involved and had commented on par-
ticular litigation in testimony before the Senate Judiciary Committee.
He had really been heavily engaged in it, and he cast the vote that

broke a tie. He decided the case against the citizen in conformance
with his opinion of the whole matter.

That matter w^as not only countenanced by the Supreme Court, but
it was embraced by the Supreme Court. Xobody stepped out and said,

"This is an awful result." They do not judge each other. We know that.

In this case the Supreme Court let it happen. Even the dissenters did
not complain about it because of the same fraternal system.
To think that a lower court judge would undertake to censure—

and I think that was censurable—that activity is just
—

they let it

happen, 9 to 0. I think the vote, though, was 5 to 4. That is the kind of

a reason that I do not see as a practical matter.

I was not so worried about explaining to the public. I think the one
line explanation will suffice. I think people will listen when they are

told that the Supreme Court is different and is harder to handle.

I wish there were another answ^er. I strongly disagree with those

people who oppose lay members of the Commission or whatever body.
I am a layman myself.
Senator DeConcini. When you mention lay members do you mean

nonmembers of the bar, too ?

Mr. Mackenzie. That is right. Of course, I mean nonjudges ini-

tially, and then I would say nonmembers of the bar. I would think,
if you had nine, that one or two—one who was a real lay pei*son

—
would not be an excessive number.
The salability point is the main thing that Judge Bell talked about.

Under the draft, it is the Judicial Conference that would be appoint-

ing these lay people that I have proposed. They appoint them all. If

the rest of the judges do not trust that body to protect that flank that

is too bad.

I do not suppose that the Nunn bill itself would—how Avould the

Conference proceed to constitute a panel or court that included lay-
men ? I cannot ansAver that.

Assuming that people like that local business trickling up to the

disciplinary body that problem is cured.

Just in passing, it does seem to me that there is too much power to

dismiss in the draft bill at every stage. Even with an explanation, I

wish that the dissatisfied litigant could have some way of getting
that up. If the local brotherhood is going to just sweep it under the

rug, you are really compounding it. You have created a system that

dashes the hopes of

Senator DeConcini. Do you think that there should be an appeal
procedure ?

Mr. Mackenzie. I hate to start talking in those terms, but I think
that there ought to be some recourse to the higher authority by the

dissatisfied person. That begins to sound very cumbersome, but that

may be the price of it.

In passing also, I would like to mention the witness immunity pro-
vision here. It might raise some problems with people who are con-

cerned about the use of immunity. Here you are creating another

body with yet another document of this kind.

Significantly, the ABA, in its last convention, in talking about

grand juries in the house of delegates, disapproved of the concept.
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Theiy wanted to go back to transactional. That whole grand jury
methodology is under review in so many quarters that I would really
not casually add.

Something that is more important, I think, than any of the fore-

going is the question of what the standard should be of good behavior.
I really think that that is something the legislature should address it-

self to. Case law will not do it. These cases do not come up often

enough. I think that Congress really should address it and tell us what

good behavior is. I sure do not like this. It is too vague. I would not
like to be judged under it : "includes but not limited to" language, or

"other conduct prejudicial to the administration of justice that brings
the judicial office into disrepute."

If that is the California standard, you have been told that those

things work in California. I wish I knew how to judge the California

experience. I have been skeptical of it.

Senator DeConcini. That basically is the California language.
Mr. Mackenzie. Yes.

Senator DeConcini. I appreciate your comments regarding it.

Mr. Mackenzie. At the very least, it will not work for the Supreme
Court of the United States. If you include the Supreme Court and

you have lower court judges with nothing else to guide them, I think

that will not fly. It is just too loose. That is too much power to give
to these judges.

Senator DeConcini. Would you suggest specific things such as

attendance, alertness, et cetera.

Mr. Mackenzie. I am very glad you asked that question. I hate

to start my testimony by telling you what you should be doing instead

of this, but I would urge this committee to think very seriously about

codifying a code of judicial conduct—that is, adopting the ABA
standards as amended by the Judicial Conference, for example. The
Judicial Conference standards are tougher in some ways.

I think that would tell people what you think is a statutory norm. I

think that would be really significant. I question the effectiveness of

the Judicial Conference. I do not think that is very enforceable. The
Judicial Conference does not really have any power to enforce its own
rules. It is powerless. They have been doing a lot of pretty good work,
but they are really on a very thin edge of authority.
For Congress to adopt that standard would be no great imposition

on the bench.

Senator DeConcini. You are suggesting, then, as I understand it,

that Congress should consider adopting standards for the judiciary
and then using those as the criteria.

Mr. Mackenzie. Yes; if that were the case perhaps you could still

have what I have called vague language because you would be looking
to establish

Senator DeConcini. Referring to something.
Mr. Mackenzie. Yes, but Congress would already have said what it

is. We have got judges now who are openly
—and not disrespectfully,

especially
—

disregarding the Judicial Conference. They are also not

filing those reports that the ethical canons of the professions call for.

As you know, the list is diminishing, but every year the Conference

publishes
—

every 6 months—the names of the judges who "on prin-

ciple" will not file. That includes, by the way, numbers of judges of
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conspicuous ethics. It also includes these people who have profound
constitutional objections.
When Congress moves I think that that number would diminish even

more. It would include the ABA 1972 code. It includes its own report-

ing requirement. I reall}^ do think that Congress ought to speak to that.

We have been too long on this Judicial Conference authority.
I am not saying that the ABA code is the only code, but it is ready

made and it is endorsed by everybody. It is a minimum code, because it

was written to satisfy States. The Judicial Conference waited until the

ABA had acted and adopted a tougher code, eliminating some of the

grandfathers, for example. They adopted a slightly tougher code.

It is no great imposition on the Federal Judiciary. The ABA code

contemplates elected judges with separate problems, however.

That almost ends my prepared ad lib.

Senator DeConcini. Thank you, Mr. MacKenzie. That is very

helpful.
Let me ask you to answer a question from your own experience with

the public. You were dealing with the public during your reporter days
with the Supreme Court. Do you believe that the public would accept

excluding the Supreme Court, as was suggested this morning? Do you
think that could be properly explained to them—that the Supreme
Court is unique and that they are the final interpreters and we cannot

subject the Supreme Court to another group of judges?
Mr. Mackenzie. I really do think that that is not so difficult to

explain. I am not an expert on what the public will accept. I am just a

member of it. I really have been wrong whenever I got into politics. I

did not cover politics for the Washington Post.

Anybody who wants to talk about this issue is already a sem.i-

informed lay person, at least. I do not think that is too difficult, and
also if you have made some eifort to cope with it.

By the way, I strongly think that Supreme Court Justices should be

required by statute to make these reports. I think it can be unlawful for

a Supreme Court Justice to violate a specific canon of ethics. I am not

especially worried that there is no enforcement machinery for that. I

think they will obey the law. It will, however, make a difference

whetlier (^ongress makes a better law. I do not mean just conmiittee

reports. They knock those out of the park.
Senator DeConcini. You are talking about a statute.

Mr. Mackenzie. They do not pay that much attention.

Senator DeConcini. I thank you for your observations. It is very
good to get a layman's view of this. I appreciate you taking the time in

consulting with our staff and giving us your opinions.
In your statement you mentioned that you wanted to insert several

pages of your book. If you will give us copies of those we will have
them in the record. I would like to see them also.

I have no further questions. I thank you.
Mr. Mackenzie, It has becji a gi-eat pleasure, really.
Senator DeConcini. This will conclude tho

'

"-ring on S. 1423.

Thank you.
[Whereupon, at 11 :55 a.m., the subcommittee was adjourned.]
[The document referred to follows :]





10
A ft *

APPEARANCE, REALITY,

AND PERSPECTIVE.

"One of the toughest problems we have in this Ufe is in seeing

the difTerence between the apparent and the real, and in basing our

actions only on that which is real. We all must do that more than we

do. I have confidence in the ultimate prevalence of truth; I intend to do

what I can to speed truth's discovery."

John D. Ehrlichman,

Utter of resignation to President Nixon,

April 30, 1973

"fT]he problem inheres in institutional arrangements. That is

why we have conflict-of-interest laws, not that someone appointed

Secretary of the Treasury or Attorney General cannot be trusted, but

that he must be above suspicion and that his judgment must not be

deflected one way or the other by being put in what may appear to be a

compromising position of conflicting loyalties. It is just as bad for a man

of honor to lean over backwards to avoid the imputation of bias as it is.

to be actually biased so far as these important functions in the

administration ofjustice are concerned. . . . The problem is to arrive at

an institutional arrangement that is not dependent on confidence in the

individual."

Paul A. Freund, testifying on legislation

to protect the independence of the special

Watergate prosecutor, November 7, 1973

No one can sensibly say, after Watergate, that the

scandals in judicial ethics from Fortas to Rehnquist amount to

(125) 225
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the moral crisis of ihc age. By hindsight they were perhaps only

contributing factors to the growth of cynicism about the quahiy
of the nation's leadership. While the lapses ofjudges and justices

threatened only one branch of the three, Watergate, as Senator

Lowell Weicker, Republican of Connecticut, put it, involved the

near theft of the entire country through the capture of its

democratic election processes. Yet it is no small thing to sap the

moral strength of the judicial branch. If the people's ultimate

hope is the exercise of political rights, surely they are in grave

danger when the judiciary, whose function it often becomes to

preserve those very rights, is stripped of public confidence, the

source of so much of the judiciary's actual power. Indeed, some of

the disease that infected the judiciary was the same kind of

ethical confusion that plagued the Johnson and Nixon White

House: the inability to keep the branches of government distinct,

from Fortas's role as part-time member of Lyndon Johnson's

general staff to Rehnquist's refusal to see that his roles as Richard

Nixon's lawyer's lawyer had become incompatible with the job of

being his administration's judge.
In this ethical climate, some of which he had inherited and

some of which he had helped create with his attacks on the

Court, President Nixon dangled directorship of the Federal

Bureau of Investigation before federal judge W. Matt Byrne
while the judge presided over the trial of the administration's

chosen prime foe, Daniel Ellsberg. John D. Ehrlichman, Nixon's

agent in the Byrne transaction, later swore that he had "scoured

the canons of ethics" in a fruitless attempt "to find if I had in any

way infringed upon them." Among the canons Ehrlichman

overlooked or found inoperative was canon 9 of the American

Bar Association's 1969 Code of Professional Responsibility,

which states in italics, "A lawyer should avoid even the appearance of

professional impropriety." The canon writers never dreamed that

they would have to state specifically in black letter text that no

member of the bar acting for a lawyer-president, and no

lav^er-president, should offer one of the most coveted positions

in government to a judge handling such a case. Ehrlichman,
whose resignation letter stressed the need for distinguishing

between appearance and reality, should have applied imagina-
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lion—enough to ask how such a move would have apf>carcd had

it been made by the Ellsberg defense.

It was fully as indecorous for Judge Byrne to entertain

Ehrlichman's inquiry as to whether he was interested in such a

post, but one may seriously doubt whether any official ethical

judgment will be placed upon the judge's conduct unless an

attempt is made to promote him. The entire question of ethical

controls for the federal bench is both intriguing and, as we have

seen in the Douglas and other episodes, constitutionally unset-

tled. The very immunities federal judges enjoy from outside

discipline can only heighten the dismay when so much of the

ethical problem lies with the federal bench. Nowhere in the

public sector are the conditions for independence and high

standards more favorable: appointment for life (or during "good

behavior" as those who would create federal disciplinary bodies

emphasize); a salary that, while not enormous, could easily

satisfy anyone with a grain of desire for public service; the

opportunity to decide some of the most fascinating questions

known to the law; usually comfortable working facilities and a

small office staff at no cost; and not least a courtroom where he is

treated like a king if he demands it. If this book is at all accurate

about the trouble at the federal level, what is the state of the

judiciary generally? What is to be done?

Though it may seem naive to say it, the best hope for an honest

judiciary may lie in the establishment of rather high-sounding

ethical guidelines, statements of lofty norms of mora>lity that are

so often denounced by realists. To a code of principles on this

plane, one ingredient must be added, that of disclosure—public

courts publicly accessible and judicial behavior amenable to

public scrutiny. Like the conviction three decades ago of Judge
Martin T. Manton of New York, exposure of secret activity by
some judges may injure the reputations of courts and judges in

the minds of some persons, but it should reassure many more that

something is being done. Judge Manton actually argued in his

unsuccessful petition for Supreme Court review that "from a

broad viewpoint it serves no public policy for a high judicial

officer to be convicted of a judicial crime. It tends to destroy the

confidence of the People in the Courts." One must wonder what
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confidence would have remained had Manlon's conviction been
overturned. We are dealing with lapses by highly located and
visible personages at a time of rising demands for propriety by a

wider range of the populace.
We have indeed come a long way from the relatively simple

society in which a handful of giants
—the same political geniuses

who created the marvelously balanced and checked system of

American government—could like John Jay hold down simulta-

neously a position at the top of the federal judiciary, a key

ambassadorship, and the candidacy for a prestigious governor-

ship. Ethical questions, never without a political tinge, could for

a time cripple even the superindependent Justice Douglas, could

help cost Fortas the chief justiceship, and could provide the

pivotal votes to deny a seat on the Supreme Court to Judge

Haynsworth. Frequently, otherwise estimable federal judges have

behaved as though the rising public demands did not exist. Many
judges continued, and continue, to coerce the bar into acquies-

cence in unnecessarily low ethical standards. Some judges,

pushing their powers to the point of autocratic behavior, have

been ill equipped to cope with new problems ofjustice to which

the judiciary must constantly address itself. Institutions like the

Judicial Conference of the United States do not protect the

judges from their own excesses so much as they help to isolate

them still further from public supervision and criticism while

encouraging them to feel that they can engage in legislative

lobbying with impunity. The organized bar, a complicated
institution hindered in reform work by its own clubbiness with

judges, has taken the first steps for ethical betterment in the form

of a modern, though not necessarily up-to-date, code of judicial

conduct. That the new code could not induce proper conduct by

Justice Rehnquist at the ethical watershed of his first term on the

Supreme Court is simply another indication that action by

Congress is essential and overdue.

Congressional action should take the form of legislating a

standard at least as high as that set by the ABA and the Judicial

Conference. The U.S. Senate passed legislation along these lines

on October 4, 1973, and passed the problem to a House of

Representatives whose Judiciary Committee was beginning to
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become lx)u;u:cd down in a more pressinq ethical study, that of

possibly impeaching ihe president of the United States. As is

often the case, legislation critical to the effective operation of the

federal courts was in danger of being lost in the political shuffle.

Certainly there was little time for Congress to focus on ways in

which the standards were not yet tight enough. Before examining
the standards that need tightening, it is appropriate to ask how
the code, described in its key particulars in chapter 8, might have

avoided some of the recent tragedies.

Fortas was denied elevation to chief justice, and his further

downfall began, when senators zeroed in on his White House
contacts and the SI 5,000 fee he accepted for conducting the

series of American University law seminars. It is doubtful that

any ethical canon would have deterred Fortas and President

Johnson from getting together in councils over the war and such

matters as urban riots, since Fortas has persisted in his position
that no case was compromised thereby. But an ethical rule might
have deterred Fortas and the law school from setting the

compensation level so overreachingly high, since the code

requires that such outside earnings be reported. As for the

$20,000 fee from Louis Wolfson that unseated Justice Fortas, this

arrangement also might have been discouraged by the public

reporting requirement. The code would not, unfortunately,

require reporting the total deal, whereby Fortas was to perform
the same social justice research each year for life for the same

compensation, with later lifetime support for his widow.

Would the crusty Douglas have behaved differently? Perhaps
not, in view of his stand on federal judicial immunity from

legislative controls, but Douglas did for a time comply with a

Judicial Conference standard of reporting outside earnings. The
code would have blessed his work for a private foundation—
though some would have interpreted the Parvin Foundation as

violating appearances—and even his $12,000 compensation
would have been all right if reported. One canon would have

forbidden his giving investment advice to the foundation but not

his votes as a director on investment matters, but the canon does

not support critics' claims that the investment advice amounted
to the illegal "practice of law."

98-365 O - 77 - 10
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Earl Warren would have been spared ihc task he sought to

spare himself, the chairmanship of the committee to investigate

the Kennedy assassination.

Surely the code would have saved a lot of grief for Judge

Haynsworth. It would have forbidden his acting as a director for

the vending company whose dealings with nonunion textile mills

triggered organized labor's sharpest charges of conflict of interest

for participation in the case that tCvStcd unionism in the middle

South. It would not have forced him, however, to disclose the size

of his interest in the company (one-seventh), its monetary value

(S450,000 when he sold it), its relationship to the rest of his

personal wealth (sizable), nor the scope of the company's

dealings with nonunion textile plants (extensive and exclusive).

Such detailed disclosures, which are not currently required by

any code, might have precipitated an earlier showdown on the

proprieties and settled the matter long before his nomination to

the Supreme Court. Quite possibly the new canons would have

exonerated Haynsworth completely, since they say nothing about

holdings in companies "doing business with" parties before the

courts. There would remain an argument over total appearances,

however, including the question of whether, in terms of the code,

"his impartiality might reasonably be questioned," and particu-

larly whether he had a financial or other interest "that could be

substantially affected by the outcome of the proceeding." Labor

unions argued that the judge stood to lose business for his firm.

The code's command that a judge "inform himself" of his own

investments would have warned Judge Haynsworth to keep a

closer watch on his portfolio. This might have enabled him to

answer more quickly and with less criticism for delay the Senate

demands for information on his investments. He also might have

been better organized to avoid buying the Brunswick Corpora-

tion stock until that case was totally over. The code's disquali-

fication standard of a single share of stock confirmed Judge

Haynsworth's own opinion that the Brunswick purchase was

regrettable. A canon calling for investment disclosure might have

been still more helpful in limiting Judge Haynsworth's intense

stock-trading activity.
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An unfortunate and subtle change from the 1924 canons

would have given Judge Haynsworth the victory in his quarrel
with Senator Bayh over whether it was ethical to hold S50,000

worth of J. P. Stevens stock. Whereas old canon 26 told judges
not to invest "in enterprises which arc apt to be involved in

litigation in the court," the new canon says only that he "should

manage his investments and other financial interests to minimize

the number of cases in which he is disqualified." Judge Hayns-
worth's position, fortified by the ABA committee's most authori-

tative interpretation of the new canon, was that it was all right to

hold the Stevens stock, notwithstanding the frequent judgments
of labor law violation his court had been called upon to render

against the company, since as a former lawyer for the company
he was disqualified anyway from any Stevens case. One can only

hope that the chief judge of the textile circuit can find other

investment opportunities. While the new code does not settle all

the Haynsworth controversies, it would have avoided many of

them and would have cleared the air of the pestilential "duty to

sit" doctrine that infested the judicial scene.

What of our wayward Fifth Circuit judges with their oi!

holdings and their unpleasant duty of passing on the conduct of

their deceased colleague Judge Cecil? Clearly, Mrs. Cecil's

ownership of Humble stock would have been sufficient to win a

new trial for our self-styled inventor, Kinnear. The totality of

other "appearances" might in themselves have been enough once

the "duty to sit" doctrine was out of the way. Notably and

regrettably, the ABA committee omitted completely any specific

sanctions to help a litigant like Clarence Kinnear who belatedly
finds out about a judge's disqualification, so the precise outcome
of such a case is still somewhat uncertain.

As for the oil-interested judges themselves, . they of course

would have to surrender, those stock holdings or sit out the cases.

They also would have to relinquish the paid trusteeships in

which some of those oil stocks were assets. Although the ABA
code would give "grandfather clause" sanctuary for sitting judges

(allowing them to continue in their old practices while new

judges would obey the rules), this cushion fortunately is not



132

232 '/he Afipenrancf of Jmt'ce

available lo fcciera I judges abiding by the modifications adopted

by the U.S. Judicial Conference when it made the code binding
on the district and appellate judges.

This is a decidedly mixed picture, but with much happy news

for those desirous of uplifting judicial standards. What of the

future? The ABA code already adopted by the U.S. Judicial

Conference should be widely accepted by courts, state legisla-

tures, and Congress
—as minimum standards, which is what they

are, especially for federal courts. Then the code or law should be

tightened still further, the precise form depending on the forum

involved.

To give proper credit for genuine advances and to establish

where further reform should begin, let us first consider the major

accomplishments already made by the 1972 ABA code:

1. The burial of the "duty to sit" doctrine and its replacement

with the "appearance of justice" standard by which judges stay

out of doubtful cases.

2. The rule that one share of stock suffices to disqualify, which

liberates the bench and bar from fruitless and irritating inquiries

into how much is a disqualifying "substantial interest."

3. The public, periodic reporting of outside earnings for work.

4. The rule that judges and business enterprise activity don't

mix.

5. The rules that discourage judges from appearing as

character witnesses and protect the bench against raids even for

"worthy" public service on Warren Commissions and Pearl

Harbor inquests.

But some of these rules do not go far enough and there are

other rules and more action needed:

CONGRESS SHOULD SPEEDILY ENACT A CONTEMPORARY DISQUAL-

ICATION STATUTE. This is urgent if for no other reason than that

the Supreme Court is still uncovered by the more stringent

provisions of the ABA code. Justice Rehnquist's disheartening

memorandum indicated that he might not have acted differently

if the new code were law, but there is hope that having a law in

concrete form, perhaps against a clear legislative history covering
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the principles governing the Tatum case, the result might be

dincrcnt, and surely other justices would be so guided. A statute

would avoid any uncertainly growing out of doubts about the

rule-making power of the U.S. Judicial Conference.

ANY LEGISLATION SHOULD ELIMINATE THE POSSIBILITY OF WAIVER

OF DISQUALIFICATION BY COUNSEL AND THE PARTIES. This WOuld

free lav^ers from the threat of the Velvet Blackjack and place

the responsibility for decision squarely where it belongs, with the

judge.

THE FEDERAL STATUTE SHOULD SPECIFY REMEDIES FOR

VIOLATIONS OF ETHICAL RULES. At a minimum, a litigant who

demonstrates that a judge sat improperly should be guaranteed

the right to a new trial. Some litigants, especially those from

whom disqualifying facts have been concealed, should have a

chance to reopen their cases. Disciplinary consequences for the

judge involve harder questions for longer-range study, which

should not delay enactment of the law.

JUDGES AND JUSTICES SHOULD BE REQUIRED TO REPORT MOST OF

THEIR DEBTS. The only exemption from disclosure should be a

mortgage on the house the judge lives in. Even if there is some

room for the argument the ABA makes against disclosure of what

a judge owns, there should be no quarrel over disclosure of who

owns the judge. It is no use to say, as the 1972 code says, that the

only hazards involve a loan not from a lending institution and

not on the same terms available to nonjudges. "Judges always get

the prime rate," says Joseph Borkin. Judge Manton had an

unsecured loan from the Bank of the United States at the outset

of the ethical trouble that eventually sent him to jail. Judicial

insolvency is a breeding ground for corruption, even more serious

than the ethical shortfalls of the late 1960s and early 1970s.

JUDGES AND JUSTICES SHOULD BE REQUIRED TO REPORT THEIR

INVESTMENT INCOME. No badge of suspicion need be attached to

this requirement, cries of "second-class citizenship" notwith-

standing. To be sure, some jurists have been guilty of unethical

activity in connection with their stock holdings, and this would

be exposed and thus deterred by reporting. But even without this
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history, Congress has a right to know whether some judges arc

making as much as the government pays them by playing the

stock market. The public has a right to know whether pleas for

salary increases arc warranted and whether judges are spending

significant amounts of judicial time dealing in the market. The
same right to know applies to whether judges arc complying with

the command that they arrange their affairs to minimize their

disqualifications. If the code drafters are correct that a judge of a

federal circuit court of appeals may own stock in the most

litigious corporation in one of his region's dominant industries, as

with J. P. Stevens and Judge Haynsworth, then at least the

public ought to know that the judge has those holdings. And if

Congress should permit the Velvet Blackjack type of waiver, at

least counsel should have access to enough information about the

judge's overall financial condition to weigh intelligently whether

the disqualifying interest is a significant part of the jurist's own
assets.

JUDGES AND JUSTICES SHOULD BE REQUIRED TO REPORT THEIR

REAL ESTATE HOLDINGS BEYOND THE LAND THEY LIVE ON. It may bc

proper, as the new code indicates, for a judge to hold real estate;

but in an era of increasing scarcity of land and natural

resources—an era in which allocation of these resources is one of

the prime judicial issues—the public and potential litigants

should know which jurists have such interests. The parties are

often in a better position than even a very conscientious judge to

identify a disqualifying interest.

JUDGES AND JUSTICES, WHEN REPORTING THEIR OUTSIDE EARNINGS,

SHOULD BE REQUIRED TO REPORT ANY EARNED EQUITY IN FUTURE

INCOME, NOT MERELY CURRENT INCOME. ThuS, JuStice FortaS

would have been required to disclose not only his $20,000 fee for

one year, but also the earned right to compensation for his widow

after his death. The report should also state whether the

compensation is a one-time fee for piecework, or part of a

continuing arrangement.

THE PUBLIC REPORTS SHOULD BE AVAILABLE FOR INSPECTION AT A

CENTRAL LOCATION. It is Hot CHough to havc pubHc reports filed
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only in ihc judge's own courthouse. For federal judi;cs copies

should be available for inspection centrally in Washington. In

state court systems, a newsman or citizen should be able to go to

one location, his state's supreme court, to inspect a copy of the

report filed by any judge in the state. Meaningful public

scrutiny, which apparently is contemplated by the ABA commit-

tee, is a practical impossibility if the monitors must pedal from

courthouse to courthouse to gather their data. The filings should

be identical at every place where the judge files. Does this sound

nit-picking and overly suspicious? After a brief experience with

its income-reporting system, the U.S. Judicial Conference found

it necessary to adopt just such a rule. Apparently some judges
were filing confidential addenda in their secret reports to

Washington that were not available to the public at the judge's

own courthouse.

A GENERAL "OPEN COURTS" POLICY IS IN ORDER. A 1924 Canon,

discarded by the "modern" draftsmen, carried the worthwhile

message that the judge "should avoid unconsciously falling into

the attitude of mind that the litigants are made for the courts

instead of the courts for the litigants." Some working arrange-
ments must be developed whereby an inquiry, by a reporter or

interested citizen, about a judge's action in the general realm of

ethics, can be made without triggering a defensive reaction by
the judge.

JUDGES AND JUSTICES SHOULD GIVE REASONS WHEN THEY

DISQUALIFY OR REFUSE TO DISQUALIFY THEMSELVES. SomC fccl that

jurists, especially Supreme Court justices, should be free to decide

the disqualification issue for themselves without the encum-

brance of concern over precedent or even the requirement of

internal consistency. But the controversies of recent years have

shown how little we know about why judges sit and do not sit.

Those not on the bench are making increasing demands for

consistency and some rule of law in this area. It would not hurt a

judge to have a reason for stepping aside or for rejecting a motion

that he do so. It should be a reason he can articulate, and if he

can articulate it he ought to do so. Again, this would provide a

check on whether judges are minimizing their disqualifications.
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Congress, which should develop some oversight on the ethical

issue after passing a fresh disqualification law, should have a

basis for knowing how the law is working. One serious objection

to this proposal must be faced. Occasionally a judge is moved to

disqualify himself because someone inadvertently or otherwise

talks to him about a pending case. The judge might well hesitate

to record this reason publicly for fear of inviting other episodes

triggered by someone with an interest in disqualifying that

particular judge. On the other hand, perhaps the broad rule

should be that such an episode ordinarily would not be grounds
for disqualification.

MUCH MORE CLARITY IS NEEDED ABOUT WHAT A JURIST MAY

PROPERLY SAY OFF iHE BENCH ABOUT PUBLIC ISSUES. No intelligent

person believes a judge should come to his job as a cipher on law

and public policy, nor is he rendered speechless and without First

Amendment rights on ascending the bench; but the judge's

spoken and written words may either betray a bias or solidify it,

either way making the litigant and ultimately the public uneasy.

The new code is not self-explanatory on the matter and the

clarifying commentary of Professor E. Wayne Thode, the princi-

pal draftsman, is unsatisfactory. According to Thode,

There is a significant difTerence between the statement, "I will grant all

divorce actions that come before me—whatever the strength of the

evidence to support the statutory ground for divorce—because I believe

that persons who no longer live in harmony should be divorced," and

the statement, "I believe that limited statutory grounds for divorce arc

not in the public interest. The law should be changed to allow persons

who no longer live in harmony to obtain a divorce."

It is true that the way a thing is said is very important, but the

moderate tone of the second judge is not very reassuring.

JUDGES AND JUSTICES SHOULD KEEP THEIR ORGANIZED BAR

ACTIVITIES TO A DISCREET MINIMUM. It is far from self-evident that,

as the ABA committee says without explanation, judges should

be "encouraged" to take part in bar association activities.

Certainly a note of caution is in order lest jurists slip into the

lobbying practices so familiar in the organized bar. That canon
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on bar aclivilics is the bar's canon, not llic pul)lic's canon. What
would one expect the organized bar to say on the subject?

Attendance at bar meetings is not necessarily a way to maintain

contact with the "real world" and surely it is not the exclusive

way. Why not declare, for instance, that attendance at bar

meetings shall be denied to any judge who has failed to make at

least one visit to a prison within his jurisdiction since the last bar

meeting?

JUDGES AND JUSTICES SHOULD CLARIFY WHAT OUTSIDE ACTIVITIES

INTERFERE WITH JUDICIAL DUTIES. Docs the conccpt of interference

with judicial work not have some relationship to how hard a

judge is working and how burdened his colleagues are? We are

not told by the code. Ironically, the same U.S. Judicial Confer-

ence that suspended the Warren rules on outside activities voted

a resolution that a "judicial emergency" existed whenever a

federal criminal indictment had been pending without trial for

one year. May a judge in such a district, who is not himself

working overtime, teach a law course (however edifying for him
and his students) without interfering with his judicial duties? No.

JUDGES AND JUSTICES SHOULD NOT BELONG TO CLUBS OR
ORGANIZATIONS THAT DISCRIMINATE ON THE BASIS OF RACE, SEX,

RELIGION, OR NATIONAL ORIGIN. Would such a rule impinge on the

judge's "privacy"? Yes, in the sense that the rest of us are free to

discriminate in our affiliations. Some might even say it would be

an overkill cure for G. Harrold Carswell's leadership role in

converting a public golf course to a private country club to avoid

desegregation. Precise line drawing can await the time when

judges actually face up to the fact that they do not shed their

judgeships when they lend their prestige to discriminatory causes.

The perspective to keep in mind is that of the minority litigant

who knows that the judge belongs to a club he cannot join
because of human cruelty. If the bench were purged of judges
who lend their personal efforts and official prestige to private
discrimination—and conversely if discriminatory clubs were

bereft of judges as members—one would feel better about the

ABA committee's rejection of a canon admonishing judges to

give special care to the underdog.
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JUDGES AND JUSTICES SHOULD NOT BE FORBIDDEN TO DEVELOP, IF

THEY WISH TO AND CAN, EFFECIIVK "BLIND TRUST" ARRANGEMENTS

FOR SECURITIES. The ABA committee was content to express

unsupported fears that no blind trust was workable or would be

seen to be workable. No one can be confident that the opposite is

true, but why not permit exploration of the idea? Not every jurist

is interested in such schemes and not every p>ortfolio would be

suited to them, but what of that?

JUDGES AND JUSTICES SHOULD NOT LEAVE THE FEDERAL BENCH

FOR POLITICAL CAREERS OR POLITICAL CHORES. Thcy should

undertake a federal judgeship with sufficient solemnity to have

renounced political ambition. Let them resign if they become

bored, but forbid their taking up politics for a period of, say, two

to five years after resignation. At a minimum, let no sitting judge

run for ofllce Like Charles Evans Hughes in 1916, he must at

least resign first.

ETHICS SHOULD BE REQUIRED LEARNING IN THE LAW SCHOOLS,

AND JUDICIAL ETHICS SHOULD BE INCLUDED. The Current place of

ethics in law school curricula—usually nonexistent or blended

into other courses—is eloquent testimony of the priority now

afforded ethics in the law. For those who think there is not

enough to do in law school to justify spending three years there,

ample time would seem available to schedule a required course

providing the attention ethics deserves. Watergate is but the most

dramatic example of a legal profession untutored in ethics, which

surely can take its place alongside the full instruction now given

in the law of property, contracts, commercial transactions,

taxation, accounting, and creditors' remedies.

These recommendations do not include the creation of a

federal disciplinary commission despite its endorsement by many

thoughtful persons. As discussed more fully in chapter 2, the idea

is not politically feasible, not solely for reasons that are subject to

change in the foreseeable future but chiefly because it would

trespass on territory that many senators have set aside for

themselves. The constitutional obstacles are also impressive and a

strong case, including strong prospects that the remedy would be

very effective, would be needed to surmount them. This reform
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has not yet proved itself in the nonfederal courts of the District of

Columbia, which could be an important laboratory. In any

event, legislation of this sort should take a back seat to higher

priority matters.

The same certain Senate resistance is one of the factors that

make prescribing a popular remedy of improved selection

methods unrealistic. It may be, as historian Irving Brant

contends, that "the worst blight in our entire structure of

government" is the treatment of federal district judgeships "as

political patronage for members of Congress or as refuges for

congressional lame ducks." Nevertheless, many another blight

will be removed before that one is.

The measures proposed here would not cure all of the ills

adlicting the federal judiciary, but they would increase the odds

for justice without violating any rights of the judiciary. It is not

hard to guess where the next judicial scandals will emerge—they

will spring from violations of these principles
—nor is it risky to

predict that wc will indeed have more scandals on the federal

bench. They will come from the classic sources of judicial

insolvency and human greed. Bankruptcy cases will continue to

produce their share of corruption because so little attention is

paid to their proceedings. New kinds of litigation may also

challenge the judiciary and find it ethically inadequate, such as

when a judge who tries to hold back the law or who decides a

case unjustly turns out to be a slum lord or land speculator. Even

without the temptations of outside wealth or political ambition or

whatever it is that distracts the jurist from doing his honest best,

the judges and justices will be hard pressed to do adequate

justice. New laws and new forms of litigation will continue to

bring more Americans into the legal system, and their demands

and their interests will carry fresh ethical problems. As Professor

David Mellinkoff of the UCLA Law School told the Senate

Judiciary Committee during the Haynsworth fight, this perspec-

tive must be taken into account:

At best losing a lawsuit is disheartening, at worst a crushing

experience to anyone convinced rightly or wrongly of the justice of his

cause. The disappointment is endurable only under a system ofjustice
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in which the loser knows that the process by which he lost was a fair

one. . . .

In the U.S. district court a jury awards an injured seaman $50 on a

claim against Grace Lines—a claim which he thought was worth

$30,000. Saddened, he takes his case to the U.S. Court of App>eals, It is

not difficult to imagine the bitterness in the heart of this injured seaman

when he learns that one of the judges to whom he appealed in vain was

even a small owner of the company that owns Grace Lines.

Thus it will no longer do for the brotherhood of judges to be

certain that none of them could be "bought ofT* or influenced by
some trifling investment interest. The judiciary must look more

deeply into the interests of the consumers ofjustice as perceived by
them. In doing so, it is not unreasonable to ask that the judges
use a little imagination and consider how mysterious and

secretive the system is to the man on the street, so that an

investment holding might loom as a symbol of deeper, though

hidden, bias. Certainly to the litigant who has only debts, any
investment by a judge looks big, just as a debtor might be bitter

to learn that His Honor enjoys large amounts of credit at very

favorable rates.

Does this mean that judges must yield to every imagined

charge of conflict of interest, regardless of the merits, so long as

there is a member of the public who believes it? No. Surely there

can be some objective content to any inquiry into whether the

"appearance of justice" has been compromised in a given case.

The complaining party or the public must have a reasonable fear

that judicial impartiality is in jeopardy. Courts can handle such

an inquiry despite its subjective qualities, since they deal all the

time with concepts of reasonableness—enforcing the Fourth

Amendment's ban on unreasonable searches and seizures, for

example, or basing civil liability on whether a driver or

pedestrian behaved reasonably under the circumstances. But in

weighing claims of conflicts of interest by litigants against their

brother judges, the judges must appreciate how the litigants y^^/.

Meanwhile, the "appearance" standard will increasingly
affect our daily lives, as the unraveling of Watergate and related

scandals has demonstrated. The extraordinary replacement of

normal Justice Department functions by Sf>ecial Prosecutor
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Archibald ('ox was replete with expressions of confidence in the

basic integrity of government institutions, such as the depart-

ment's criminal division and its officials, but at the same time

assertions that the appearance of things was the critical consider-

ation and that an outsider could restore public confidence.

Attorney General Elliot L. Richardson said he had repeatedly

stressed "that it was not a matter of our not believing we would

do it right," referring to ihc Watergate investigation. "We had to

be concerned with the public confidence and therefore with

appearances."

Expressions of the need for better appearances have been

made for generations
—

no, for centuries. While cynics no less

than zealous reformers arc free to evoke the same refrain when it

suits them, none can gainsay its basic truth. "The place ofjustice

is a hallowed place," and this is no less true because corruption

plagued the man who said it so eloquently. In an age when

images
—televised or conjured up by rnolders of public opinion

and taste—often blend so confusingly with reality, does not the

appearance of justice have something to do with the reality of

justice? If justices and judges would pay more attention to

appearances, would there not be more hope that they are

performing their tasks justly? If the "consumers" of the judicial

system perceive it as just, on the basis of fair disclosure of its

actual operations, what more can they ask of the system? Justice

Frankfurter said it for the Supreme Court in 1954: "Justice must

satisfy the appearance of justice." To be sure, it is not enough
that justice merely appear to be done; but the appearance of

justice is an indispensable element ofjustice itself.
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